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In the name of Allah, Most Gracious, Most Merciful

Name
This Surah takes its nameAn-Noor, from verse 35.
Period of Revelation

The consensus of opinion is that it wasevealed after the
campaign against Bani alMustalig and this is confirmed by
versesl1-20 that deal with the incident of the slandemwnhich
occurred during that campaign. But there is a difference o
opinion as to whether thiscampaign took place in 5 AH.
before the battle of the Trench, or in 6 A.H. after it. It is
Important to decide this issue in order to determine
whether this Surah was revealed earlier or Surah Al-
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Ahzab, which is the only other Surah containing the
commandments about the observance dfijab by women.
Surah Al-Ahzab was admittedlyrevealedon the occasion o
the battle of the Trench. Now if thisbattle occurred earlier,
It would mean that the initial instructions in connection
with the commandments ofhijab were sent down in Sural
Al-Ahzab and they were complemented later by th
commandments revealed in this Surah. On the other hanc
If the campaign against Bani alMustalig occurred earlier,
the chronological order of the commandments would be
reversed,andit would becomdlifficult tounderstandthelegal
wisdom and implications of thecommandments ofhijab.
According to Ibn Saad, the campaign against Bani al
Mustalig took place in Shaban 5 AH. and the battle of the
Trench in Zil-Qadah the same year. This opinion is base
on some traditions from Ayesha abouthe events connecte!
with the slander in which she refers to a dispute betwee
Saad bin Ubadah and Sad bin Muaz. Saad bin Muaz,
according to authentic traditions, died during thecampaign
against Bani Quraizah, which took place immediately afte
the battle of the Trench. It is, therefore, evident thathe
could not be present in 6 AH. to take part in a dispute
about the slander

On the other hand, Muhammad bin Ishaq says that thi
battle of the Trench took place in Shawwal 5 Ad. and the
campaign against Bani alMustaliq in Shaban 6 AH. This
opinion is supported by many authentic traditions from
Ayesha and others. According to these traditions,

(1) The Commandments aboutijab had been sent down ir
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Surah Al-Ahzab before the incident of the slander.

(2) The Prophet(peace be upon himhad married Zainab
In Zil -Qadah 5 AH. after the battle of the Trench.

(3) Hamnah, sister of Zainab, had taken deading part in
spreading the slander just becauseAyesha was a rival of
her sister. All this evidence supports the view ¢
Muhammad bin Ishagq.

Now let us consider the two opinions a little more closel
The only argument in favor of the first opinion is the
mention of the presence of Sad bin Muaz in a dispute
connected with the incident of the $ander. But this
argument is weakened by some other traditions fror
Ayesha, in which she mentions Usaid bin Hudair instead ¢
Saad bin Muaz in this dispute. It may, therefore, be
assumed that there has been some confusion regarding 1
two names in reporting the traditions. Moreover, if we
accept the first opinion, just because of the mention of tr
name of Sad bin Muaz in some traditions, we encounte
other difficulties that cannot be resolved in any way. For, ir
that case, we shall have to admit that the revelation of tr
commandments ofhijab and the Prophets (peace be upor
him) marriage with Zainab had taken place even earlie
than the battle of the Trench. But we learn from the Quian
and many authentic traditions that both these event
happened after thatbattle and the campaign against Bani
Quraizah. That is why Ibn Hazm, Ibn Qayyim and some
other eminent scholars have held the opinion ¢
Muhammad bin Ishaqg as correct, and we also hold it to b
so. Thus, we conclude that Surah Al Ahzabevealedearlier
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than Surah An-Noor, which was revealed in the latter halt
of 6 A. H. several months after Surah AlAhzab.

Historical Background
Now let us review the circumstances existing at the time
the revelation of this Surah. It should be kept in mind that
the incident of the slander which was the occasion of it
revelation, was closely connected with the conflict betwet
Islam and the disbelievers.
After the victory at Badr, the Islamic movement began tc
gain strength day by day; so much so that by the time of tr
battle of the Trench, it had become so strong that th
united forces of the enemy numbering about ten thousan
failed to crush it and had to raise the siege of AMadinah
after one month. It meant that, and both the parties
understood it well, the war of aggression which the
disbelievers had been waging for several years, had come
an end. The Prophet(peace be upon him) himself declarec
After this year, the Quraish will not be able to attack you;
now you will take the offensive.
When the disbelievers realized that they could not defe:
Islam on the battlefield, they chose the moral front to carry
on the conflict. It cannot be said with certainty whether this
change of tactics was the outcome of delibera
consultations, or it was the Inevitable result of the
humiliating retreat in the battle of the Trench, for which all
the available forces of the enemy had been concentrate
They knew it well that the rise of Islam was nor due to th
numerical strength of the Muslims nor to their superior
arms and ammunition nor to their greater material
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resources Nay, the Muslims were fighting against fearful
odds on all these fronts. They owed their success to thi
moral superiority. Their enemies realized that the pure anc
noble qualities of the Prophet(peace be upon himand his
followers were capturing the hearts of the people, and wel
also binding them together into a highly disciplinec
community. As a result of this, they were defeating th
mushriks and the Jews both on the peace and on the w
front s, because the latter lacked discipline and character.

Under the above mentioned circumstances, the wicke
designs of the disbelievers led them to start a campaign
vilification against the Prophet(peace be upon himand the
Muslims in order to destroy the bulwark of morale that was
helping them to defeat their enemies. Therefore th
strategy was to attain the assistance of the hypocrites

spread slanders against the Prophefpeace be upon him
and his followers so that themushriks and the Jews coulc
exploit these to sow the seeds of discord among the Musli
and undermine their discipline.

The first opportunity for the use of the newstrategy was
afforded in Zil-Qadah 5 AH. when the Prophet(peace be
upon him) married Zainab (daughter of Jahsh), who was
the divorced wife of his adopted son, Zaid bin Harithah
The Prophet (peace be upon him)had arranged this
marriage in order to put an end to the custom of ignorance
which gave the same status to the adopted son that was
right only of the son from onds own loins. The hypocrites
however, consideredhis a golden opportunity to vilify the
Prophet (peace be upon him)from inside the community,
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and the Jews and thanushriks exploited it from outside to
ruin his high reputation by this malicious slander. For this
purpose fantastic stories were concocted and spread tbis$
effect: One day Muhammad (peace be upon him) happene
to see the wife of his adopted son and fell in love with he
he maneuveed her divorce and married her.Though this
was an absurd fiction it was spread with such skill, cunnin
and artfulness that it succeeded In its purpose; so much
that some Muslim traditionalists and commentators alsc
have cited some parts of it in their writings, and the
orientalists have exploited these fully to vilify the Prophe
(peace be upon him)As a matter of fact, Zainab was neve
a stranger to the Prophet(peace be upon him)that he
should see her by chance and fall in love with her at firs
sight. For she was his first cousin, being the daughter of h
real paternal aunt, Umaimah, daughter of Abdul Muttalib.
He had known her from her childhood to her youth. A yeal
before this incident, he himself had persuaded her to marr
Zaid in order to demonstrate practically that the Quraish
and the liberated slaves were equal as human being. As ¢
never reconciled herself to her marriage with a liberatec
slave, they could not pull on together for long, whicl
Inevitably led to her divorce. The above mentioned fact
were well known to all, yet the slanderers succeeded
their false propaganda with the result that even today ther
are people who exploit these things to defame Islam.

The second slander was made on the honor of Ayesha
wife of the Prophet(peace be upon him)in connection with
an incident which occurred while he was returning from
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the campaign against Bani alMustaliq. As this attack was
even severer than the first one and was the ma
background of this Surah, we shall deal with it in greatel
detalil.

Let us say a few words about Abdullanh bin Ubayy, whi
played the part of a villain in this attack. He belonged tc
the clan of Khazraj and was one of the most importan
chiefs of AFMadinah. The people had even intended t
make him their king a little before the Prophets (peace be
upon him) migration there, but the scheme had to b
dropped because of the changed circumstances. Though
had embraced Islam, he remained at heart a hypocrite an
his hypocrisy was so ranifest that he was called the chief ¢
the Hypocrites. He never lost any opportunity to slandel
Islam in order to take his revenge.

Now the main theme. When in Shiaan 6 AH. the Prophet
(peace be upon him)learned that the people of Bani al
Mustalig were making preparations for a war against the
Muslims and werealsotrying to muster other clansfor this
purpose, he forestalled and took the enemy by surprise
After capturing the people of the clan and their belongings
the Prophet (peace be upon himjmade a halt near Muraisi,
a spring in their territory. One day a dispute concerning
taking water from the spring started between a servant ¢
Umar and an ally of the clan of Khazraj, and developel
Into a quarrel between the Muhajirs (immigrants) and the
Ansar (Muslims of Madinah), but was soon settled. This
however, did not suit the strategy of Abdullah bin Ubayy
who also had joined the expedition with a large number c
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hypocrites. So he began to incite the Ansar, sayingrou
yourselves brought these people of the quraish froi
Makkah and made them partners in your wealth anc
property. And now they have become your rivals and wan
domination over you. If even now you withdraw your
support from them, they shal be forced to leave your city.
Then he swore and declaredAs soon as we reach back A
Madinah, the respectable people will turn out the degrade
people from the city.

When the Prophet (peace be upon him)came to know of
this, he ordered the people to set off immediately ar
march back to Al-Madinah. The forced march continued
up to noon the next day without a halt on the way so the
the people became exhausted and had no time for idle talk
Though this wise judgment and quick action by the
Prophet (peace be upon him)averted the undesirable
consequences of the mischief, Abdullah bin Ubayy g
another opportunity for doing a far more serious and
greater mischief, i.e. by engineering a lander against
Ayesha, for that was a mischief which might well hav
Involved the young Muslim community into a civil war, if
the Prophet (peace be upon him)and his sincere anc
devoted followers had not shown wisdom, forbearance ar
marvelous discipline in dealing with it. In order to
understand the events hat led to the incident of the
slander, we cite the story ilMAyeshad s own wor:d
Whenever the Prophet(peace be upon himwent out on a
journey, he decided by lots as to which of his wives shou
accompany him. Accordingly, it was decided that | shouls
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accompany him during the expedition to Bani al Mustaliq
On the return journey, the Prophet (peace be upon him
halted for the night at a place which was the st stage or
the way back to AFMadinah. It was still night, when they
began to make preparations for the march. So | wer
outside the camp to ease myself. When | returned and car
near my halting place, | noticed that my necklace had falle
down somewhere. | went back in search for it but in the
meantime the caravan moved o and | was left behind all
alone. The four carriers of the litter had placed it on my
camel without noticing that it was empty. This happenel
because of my light weight due to lack of food in those day
| wrapped myself in my sheet and lay down in the hope the
when it would be found that | had been left behind, ¢
search party would come back to pick me up. In th
meantime | fell asleep. Inthe morning, when Safwan bin
Mu attal Sulami passed that way, he saw me and recogniz
me for he had seen me several times before t
commandment abouthijab had been sent down. No soong
did he see me than he stopped his el and cried out
spontaneously:How sad! The wife of the Prophef(peace be
upon him) has been left hereAt this | woke up all of a
sudden and covered my face with my sheet. Withot
uttering another word, he made his camel kneel by me ar
stood aside, while | climbed on to the camel back. He ¢
the camel by the nosestring and we overtook the caravar
at about noon, when it had just halted and nobody had ye
noticed that | had been left behind. | learnt afterwards that
this incident had been used to slander me and Abdullah bi
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Ubayy was foremost among the slanderersiccording to
other traditions, when Ayesha reached the camp on tr
camel, led by Safwan, and it was known that she had be
left behind, Abdullah bin Ubayy cried out: By God, she
could not have remained chaste. Look, there comes the w
of your Prophet openly on the camel led by the persowith
whom she passed the night.

When | reached AFMadinah, | fell ill and stayed in bed for
more than a month. Though | was quite maware of it, the
news of the slandemwas spreading like a scandal in the city
and had also reached the Prophef{peace be upon him)
Anyhow, | noticed that he did not seem as concerned abo
my illness as he used to be. He would come but withot
addressing me directly, would inquire from others how |
was and leave the house. Therefore it troubled my min
that something had gone wrong somewhere. So | took lea
of him and went to my motheis house for better nursing.
While | was there, one night | went out of the city to eas
myself in the company of Mistalts mother, who was a first
cousin of my mother. As she was walking along sl
stumbled over something and cried out spontaneous|May
Mistah perish. To this | retorted: What a good mother you
are that you curse your own sonthe son who took part in
the battle of Badr. She replied My dear daughter, are you
not aware of his scandal mongering?Then she told me
everything about the campaign of the slanderBesides the
hypocrites, some true Muslims also had been involved
this campaign, and among them who took leading part in i
were Mistah, Hassan bin Thabit, the famous poet of Islan
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and Hamnah, daughter of Jahsh and ster of Hadrat
Zainab. Hearing this horrible story, my blood curdled, and
| immediately returned home, and passed the rest of th
night in crying over it.

During my absence the Prophe{peace be upon him)}ook
counsel with Ali and Usamah bin Zaid about this matter
Usamah said good words about me to this effectO
Messenger of Allah, we have found nothing but good |
your wife. All that is being spreadabout her is a lie and
calumny. As regardsto Ali, he said O Messenger of Allah,
there is no dearth of womenYou may, if you like, marry
another wife. If, however, you would like to investigate intc
the matter, you may send for her maid servant ad inquire
Into it through her. Accordingly, the maid servant was sen
for and questioned. She replied | declare on an oath by
Allah, Who has sent you with thetruth, that | have never
seen any evil thing in her, except that she falls asleep wh
| tell her to look after the kneaded dough in my absere
and a goat comes and eats it.

On that same day the Prophet addressed theeople from
the pulpit, saying: O Muslims, who from among you will
defend my honor against the attacker of the person who h:
transgressed all bounds in doing harm to me by slanderin
my wife. By God, | have made a thorough inquiry anc
found nothing wrong with her nor with the man, whose
name has been linked with the slander. At this Usaid bi
Hudair or Saad bin Mauz, according to other traditions
stood up and said:O Messenger of Allah, if that persor
belongs to our clan, we will kill him by ourselves, but if he
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belongs to the Khazraj clan, we will kil him if you order us
to do so. Hearing this Saad bin Ubadah, chief of the
Khazraj clan, stood up and said You lie, you can never Kill
him. You are saying this just because the person belongs
our clan of Khazraj. Had he belonged to your clan you
would never have said so.Usaid retorted: You are a
hypocrite: that is why you are defending a hypocrite.At
this, there was a general turmoil in the mosque, whic
would have developed into a riot, even though the Proph
(peace be upon himwas present there the whole time. Bu
he cooled down their angeand came down from the pulpit.
The remaining details of the incident will be cited alonc
with our commentary on the text, which honorably
absolved Aishah from the blame. But here we would onl
want to point out the enormity of the mischief that was
engineered by Abdullah bin Ubayy

(1) It implied an attack on the honor of the Prophet(peace
be upon him)and Abu Bakr Siddig.

(2) He meant to undermine the high moral superiority
which was the greatest asset of the Islammovement

(3) He intended to ignite civil war between the Muhajirs
and the Ansar, and between Aus and Khazraj, the tw
clans of the Ansar.

Theme and Topics
This Surah and verses28-73 of Surah AFAhzab (of which
this is the sequel) wererevealed to strengthen the moral
front, which at that time was the main target of the attack
verses28-73 of Surah Al-Ahzab were revealed concerning
the Prophets (peace be upon him)marriage with Zainab,
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and on the occasion othe second attack (the slandeabout
Aishah), Surah An-Noor was revealedto repair the cracks
that had appeared in the unity of the Muslimcommunity. If
we keep this in view during the study of the two Surahs, w
shall understand the wisdom that underlies the
commandments about hijab. Allah sent the following
Instructions to strengthen and safeguard the moral front
and to counteract the storm of propaganda that was raise
on the occasion of the marriage of Zainab

1. The wives of the Prophet(peace be upon him)were
enjoined to remain within their private quarters, to avoid
display of adornments and to be cautious in their talk witk
other persons (erses32, 33).

2. The other Muslims were forbidden to enter the private
rooms of the Prophet(peace be upon himand instructed to
ask whatever theywanted from behind the curtain (v. 53).
3. A line of demarcation was drawn between thenahram
and the non-mahram relatives. Only the former were
allowed to enter the private rooms of those wives of tF
Prophet (peace be upon him)with whom they were sc
closely related ago prohibit marriage with them (v. 55).

4. The Muslims were told that the wives of the Prophe
(peace be upon him)were prohibited for them just like
their own real mothers; therefore every Muslim should
regard them with the purest of intentions(verses53, 54).

5. The Muslims were warned that they would invite the
curse and scourge of Allah if they offended the Prophe
(peace be upon him) Likewise, it was a heinous sin {c
attack the honor of or slander any Muslim man or woman
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(verses57, 58).

6. All the Muslim women were enjoined to cover theil
faces with their sheets if and when the had to go out of
their houses(v. 59).

On the occasion of the second attack, this Surah w
revealedto keep pure and strengthen the moral fiber of the
Muslim society, which had been shaken by the enormity «
the slander. We give below a summary of th
commandments and instructions in their chronologica
order so that one may understand how the Quan makes
use of the psychological occasion to reform theommunity
by the adoption of legal, moral and social measures.

1. Fornication which had already been declared to be
social crime (Surah An-Nisa, Ayats15,16) was now made
criminal offense and was to be punished with a hundre
lashes.

2. It was enjoined to boycott the adulterous men an
women and the Muslims were forbidden to have an
marriage relations with them.

3. The one, who accused the other of adultery but failed 1
produce four witnesses, was to be punished with eigh
lashes.

4. The Law of lian was prescribed to decide the charge «
adultery against his ownwife by a husband.

5. The Muslims were enjoined to learn a Isson from the
Incident of the slander about Aishah, as if to say You
should be very cautious in regard to charges of adulter
against the people of good reputation, and should ni
spread these Nay, you should refuteand suppress then
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Immediately. In this connection, a general principle was
enunciated that the proper spouse for a pure man is a pul
woman, for he cannot pull on with a wicked woman fol
long, and the same is the case with a pure woman, as if
say. When you knew that the Prophet(peace be upon him
was a pure man, nay, the purest of all human beings, hc
could you believe that he had experienced happiness witr
wicked woman and exalted her as the most beloved of |
wives? For it was obvious that an adulterous woman coul
not have been able to deceive, with her affected behavior
pure man like the Prophet(peace be upon him)You ought
also to have considered the fact that the accuser was
mean person while the accused was a pure woman. Tl
should have been enough to convince you that tl
accusation was not worth your consideration; nay, it wa
not even conceivable.

6. Those who spread news and evil rumors and propaga
wickedness in the Muslimcommunity deserve punishmen
and not encouragement.

7. A general principle was laid down that relations in the
Muslim community should be based on good faith and nc
on suspicion Everyone should be treated as innocent unle:
he is proven to be guilty andvice versa

8. The people were forbidden to enter the houses of othe
unceremoniously and were instructed to take permissio
for this.

9. Both men and women were instructed to lower thei
gaze and forbidden to cast glances or make eyes at e:
other.
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10. Women were enjoined to cover their heads and breas
even inside their houses.

11. Women were forbidden to appear with makeup before
other men except their servants or such relatives wit
whom their marriage is prohibited.

12. They were enjoined to hide their makeups when they
went out of their houses, and even forbidden to put o
jingling ornamentswhile they moved out of their houses.
13. Marriage was encouraged and enjoined even for slav
and slave qirls, for unmarried people help spreas
Indecency.

14. The Institution of slavery was discouraged and th
owners and other people were enjoined to give financi
help to the slaves to earn their freedom under the law ¢
Mukatabat

15. Prostitution by slave girls was forbidden in the first
Instance, for prostitution in Arabia was confined to this
class alone. This in fact implied the legal prohibition o
prostitution.

16. Sanctity of privacy in home life was enjoined even fc
servants and under age children including on@ own. They
were enjoined not to enter the private rooms of any man c
woman without permission; especially in the morning, a
noon and at night.

17. Old women were given the concession that they cou
set aside their head covers within their houses but shou
refrain from display of adornments. Even they were tolc
that it was better for them to keep themselves covered wit
head wrappers.
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18. The blind, lame, crippled and sick persons wer
allowed to take any article of food from the houses of othe
people without permission, for it was not to be treated lik
theft and cheating, which are cognizable offenses.

19. On the other hand, the Muslims were encouraged t
develop mutual relationships by taking their mals together
and the nearest relatives and intimate friends were allowe
to take their meals in each othets house without any
formal invitation. This was to produce mutual affection and
sincere relationships between them to counteract ar
future mischief. Side by side with these instructions, clec
signs of the believers and the hypocrites were stated t
enable every Muslim to discriminate between the two. A
the same time thecommunity was bound together by
adopting disciplinary measures in order to make it stronge!
and firmer than it was at the time so as to discourage th
enemies from creating mischief in it.

Above all, the most conspicuous thing about this discour:
IS that it is free from the bitterness which inevitably follows
such shameful and absurd attacks. Instead of showing al
wrath at this provocation, the discourse prescribes sorr
laws and regulations and enjoins reformative
commandments and issues wise Instructions that we
required at the time for the education and training of the
community. Incidentally, this teaches us how to deal witl
such provocative mischiefs coolly, wisely and generous
At the same time, it is a clear proof that this is not the wort
of Prophet Muhammad (peace be upon him) but of a Bein
Who is observing all human conditions and affairs from the
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highest level, and guiding mankind without any persona
prejudices, feelings and leanings. Had this been the word
the Prophet (peace be upon hint)there would have been a
least some tinge of natural bitterness in spite of his gre
generosity and forbearance, for it is but human that a nobl
man naturally become enraged when his own honor
attacked in this mean manner.

In the name of Allah, Most
Gracious, Most Merciful.

1. A surah which We have
sent down and which We
have enjoined,and We have
revealedin it manifestverses,
"I that you may take heed.

*1 In all these sentences the emphasis is dW¥e which
Implies that it is Allah Who has revealed this and none els
therefore: You should not treat these instructions lightly
like the word of an ordinary preacher. You should note ii
well that these have been sent down by One Who contrec
your lives and destinies and from Whom you can neve
escape even after your death.

The second sentence emphasizes that the instructions s
down in this Surah are not of the nature of advice whicl
you may accept or reject at will. These are mandator
commandments which must be obeyed. If you are a believ
and a true Muslim, you are obliged to act upon them.

The third sentence states that the instructions given in thi
Surah are free from any ambiguity and are couched ir
clear and plain words. Therefore, you cannot put up the
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excuse that you could not act upon them as you did n
understand them.

This is the preambleof this blessednessage after which the
specific commandments follow. The cone of the preambl
itself indicates the great importance which Allah has
attached to the commandments contained in Surah An
Noor. The preamble of no other Surah containing
commandments is so forceful as this.

2. The adulteress and the | snx oo
adulterer, lash each one of WWM%
them a hundred lashes.

And let not withhold you for me
the twain pity in the religion

of Allah, if you believe in M%@%ﬂwﬁ
Allah and the Last Day.
And should witness, their

punishment, a group of the
believers.™

*2 There are various legal, moral and historical aspects
this problem which need explanation, for if these are nc
clarified in detail, the modern man will find it difficult to
understand the divine law concerning it. Accodingly, we
shall discuss the various aspects of the problem below

(1) The common meaning okina which everyone knows I
sexual intercourse between a man and a woman without tr
legal relationship of husbandand wife existing betweer
them. There has been complete unanimity of view amor
all the social systems from the earliest times to this day th
this act is morally wicked, religiously sinful and socially evi

%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%
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and objectionable, and there has been no dissenting voil
except from those stray individuals who have subordinate
their moral sense to their lust, or who in th& misguided
notions try to be original and philosophical in their
approach. The universal unanimity of view in this respect i
due to the fact that man by nature abhorzina. In fact, the
future of human race and civilization depends on this tha
the relationship between the husband and wife should [
built upon the basis of an enduring and everlasting bond ¢
fidelity, which should not only be fully recognized in the
social life but should also be guaranteed by the existir
social structure. Without this the human race canno
survive. This is because the human child requires years
tender care and training for survival and development anc
a woman alone cannot bear the burden without th
cooperation of the man who became the cause of the bir
of the child. Similarly human civilization itself is the
product of the corporate life of a man and a woman, thei
setting up a home, bringing up a family, and establishin
mutual relationships and inter-connections betweel
families. If men and women were to lose sight of th
essential fact, that is, the establishment of a home al
raising a family, and were to meet freely just for pleasurt
and lust, the entire structure of human society woulc
crumble. In fact, the very foundations on which the
structure of human civilization and culture has been built
will topple down and the whole basis of the concept of
social life will disappear. It is for these reasons that fre
mixing of men and women, without any recognized an
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stable bonds of fidelity, is abhorrent to human nature, anc
it is for this reason that in every agezina has beer
considered as a moral evil and, in religious terminology,
grave sin. Accordingly, the social systems in every a
recognized and adopted the institution of marriage and als
adopted preventive measures against adultery ¢
fornication. The forms of the measures adopted in thi
direction have, however, differed under different social
cultural and religious systems. This difference has been tt
result of the realization of the disastrous effects of adulter
(or fornication) in varying degrees: some societies hay
considered it to be more heinous than others, and sor
have conceived it clearly and some others not so clearly a
confused it with other problems.

(2) Though adultery (or fornication) has always beel
accepted as an evil, opinion has differed as to whether it
legally a punishable offense or not, and this is where Isla
differs from other religions and systems of law. Socie
systems which have been akin to human nature ha
always considered llicit intercourse between man an
woman a serious crime and prescribed severe punishmer
for it. But with the deterioration in moral standards, this
morality grew weaker and weaker and the attitude towards
this crime became more and more tolerant.

The first common lapse in this connection was caused |
the invidious distinction between fornication and adultery.
The former as such was taken as an ordinary offense whi
the latter only was held as a punishable crime.

Zina, as demed under various laws, means asexual
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Intercourse between a man (whether married or bachelotr
and a woman, who is not the wife of anybody. This
definition takes into account the position of the womal
rather than of the man. If a woman is without a husband
the lllicit intercourse with her amounts to fornication
Irrespective of the fact whether the man is married or not
The ancient laws of Egypt, Babylon, Assyria and Indi:
provided very light punishments for it, and the same wer:
adopted by the Greeks and the Romanswhich finally
Influenced the Jewish attitude. According to the Bible, onl
monetary compensation is payable for such an offense. T
commandment on the subject is as follows:

And if a man entice a maid that is not betrothed, and lit
with her, he shall surely endow her to be his wife. If he
father utterly refuses to give her unto him, he shall pa
money acording to the dowry of virgins. (Exod. 22: 16,17)
The samecommandment is repeated in different words ir
Deuteronorny, which is as below

If a man finds a damsel that is a virgin, which is no
betrothed, and lay hold on her, and lie with, and they b
found. Then the man that lay with her shall give unto the
damsebs father fifty shekels of silver (about fifty-five
rupees), and she shall be his waf because he hath humble
her. (Deut. 22: 28, 29).

Under the Jewish law, if a priests daughter acts immorally,
she is to be sentenced to burning and the man with who
she was alleged to have acted immorally was to suff
strangulation. (Everymand Talmud, pp. 319, 320).

To judge the extent to which this conception resembles th.
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of the Hindus, it will be worthwhile to compare it with the
laws of Manu. According to himt Anybody who commits
licit int ercourse with an unmarried girl of his own caste
with her consent does not deserve any punishment. If tt
father of the girl is willing, the man should compensate hin
and marry the qgirl. But if the girl happens to belong to a
higher caste and the man belongs to a lower caste, the ¢
should be turned out from her parent®house and the limis
of the man should be cut off.(Adhiai 8. Ashlok 365, 366)
This punishment may be changed into burning him alive, |
the girl happens to be a Brahman. (Ashlok 377).

Under all these laws, illicit intercourse with a married
woman only was the real and major crime. The decidin
factor for treating it as a crime was not the Illicit
relationship between the man and the woman but th
likelihood of an awkward situation under which a child
might have to be reared up by a man (the real husband
the woman), who was not its father. It was therefore not th
act of zina itself but the danger of the mixing up of
progenies and the problem of rearing up somebody elg
child at the expense of another and a possibility of i
Inheriting his property, that was the red basis of treating it
as a crime and holding both the man and the woman ¢
criminals. Under the Egyptian law, the man was to receiv
a severe beating with sticks and the nose of the woman w
to be cut off. Similar punishments existed in Babylon
Assyria and Iran. According to the Hindus, the woman wa:
to be thrown to the dogs to be torn apart and the man we
to be put on a hot iron bed with fire all around him to burn
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him alive. At first the Greek and the Roman laws gave

man the right to kill his wife if he found her involved in
adultery. He had also the option to demand monetar
compensation. In the first century B.C. Augustus Caese
enacted that half the property of the man should b
confiscated and he should be exiled. In case of the womi
half her dowry should be written off and onethird of her

assets confiscated, and she should also be sent out t
distant part of the country. Constantine changed this lav
and imposed death penalty both for theman and for the
woman. In the times of Leo and Marcian, this punishmen
was changed to imprisonment for life. Justinian further
reduced the punishment and ordered that the woma
should be flogged with stripes and sent to a monastery at
the husband should be given the right to take her ot
within two years if he liked, otherwise she was to remai
there for ever. Under the Jewish law, the orders for illicit
Intercourse with a married woman are as under

And whosoever lieth carnally with a woman, that is a bon
maid, betrothed to an husband, and not at all redeeme:
nor freedom given her, she shall be scourged; they shall n
be put to death, because she was not fre@.eviticus 19: 20).
And the man that committeth adultery with another mancs
wife, even he that committeth adultery with his neighbouis
wife, the adulterer and the adulteres shall surely be put tc
death. (Leviticus 20: 10).

If a man be found lying with a woman married to an
husband, then they shall both of them die, both the ma
that lay with the woman, and the woman: so shalthou put
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away evil from Israel. (Deuteronorny 22: 22).

If a damsel that is a virgin be betrothed unto an husban
and a man find her in the city, and lie with her; Then ye
shall bring them both out unto the gate of that city, and yz
shall stone them with stones that they die; the damse
because she cried not, being in the city, and the me
because he had humbled his neighbd wife: so thou shall
put away evil from among you. But if a man find a
betrothed damsel in the Held, and the man force her, an
lie with her: then the matt only that lay with her shall die:
But unto the damsel thou shalt do nothing; there is in thi
damsel no sin worthy of death: for as when a man riset
against his neighbor, and slayeth him, everso is this
matter. (Deuteronorny 22: 2326).

However, long before the advent of Christ, the Jewis
jurists and scholars, the rich and the poor, had practically
ceased to observe these laws. Though it was written in t
Old Testament, and it was considered as adivine
commandment, nobody was inclined to apply it practically
In the entire Jewish history, there is not a single instanc
where this commandment was ever enforced. When Jes
(peace be upon himembarked upon his prophetic mission
and invited the people to the eternal truth, the learnec
Jews, seeing that there was no way to stop the tide, brouc
a woman guilty of adultery before him and asked him tc
decide her case. (John 8: 111). Their object was to create
dilemma for Jesusand to tempt and embarrass him. If he
decided in favour of any punishment other than stoning
they would vilify him saying: Here comes a strange Prophe
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who has changed thedivine law for the sake of worldly
considerations.And if he were to give the verdict of stoning
this would, on the one hand, bring himm direct clash with
the Roman law, and on the other, give them the
opportunity to tell the people Look, what you believe in &
Prophet who will expose you to all the severities of tr
Torah? But Jesus turned the tables on tém with one
sentence, sayingHe that is without sin among you, lethim
first cast a stone at her.This put the jurists to shame and
they departed one by one in humiliation, and the mora
degeneration of the learned in law was totally expose
When the woman was left alone, Jesus admonished her a
after her repentance let her go. Jesus did this because
was neither a judge of any court competent to decide tf
case, nor any evidence had been produced against her, 1
was there any government to enforce thdivine law.

On the basis of this incident and some miscellaneo
sayings of Jesugpeace be upon himpn different occasions
the Christians formed an utterly erroneous conceptior
about the crime of zina According to them, illicit
Intercourse between an unmarried man and an unmarriec
woman is a sin but not a punishable offence. But if either «
them (or both) is married, adultery is treated as a crime. |
IS so not because of the |llicit intercourse as such b
because of the vow of fidelity taken by each of them befo
the priest at the altar. Nevertheless, there is no punishme
even for this, except that the wife has the right to sue h¢
adulterous husband and claim separation for having
violated the vow of fidelity. On the other side, the husban
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of the adulterous woman can also sue his wife fi
separation and can also claim compensation from the me
who had lllicit intercourse with his wife. This is the
punishment in the Christian law for adultery. The irony is
that even this punishment is a doubleedged sword, becaus
a woman, though entitled to separation from her husbani
by proving his infidelity and getting rid of him cannot
remarry under the Christian law. Similarly the husband
who sues his wife for infidelity can obtain judicial
separation, but cannot remarry. Both the man and the
woman who accuse each other of infidelity in a Christial
court, will be deprived of the right of remarriage for the
rest of their lives.

The Western laws of the modem times, which have al:
been adopted by the Muslims In various countries, ar
based on such conceptions. According to thermina may be
an evil, and an immoral and sinful thing, but it is not a
crime. It becomes a crime only when illicit intercourse it
committed without the consent of the other party. As fol
adultery by a married man, this only provides a cause fo
complaint to his wife who may, if she likes, prove it and ge
a divorce. Similarly in the case of an adulteress, he
husband can lodge a complaint against her and also agair
the man with whom adultery was committed and can su
both of them to claim divorce from the woman anc
monetary compensation from the man.

(3) The Islamic law, in contrast to all these conception:
holds zina as a punishable crime and its committal by the
married person enhances the guilt all the more. This is nc
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S0 because of the violation of the oath of fidelity taken k
the man or the woman nor because of the encroachment
the conjugal rights of the other, but because the crimine
resorted to an unlawful method when there existed a lawft
method for satisfying his sex desires. The Islamiaw views
zinaas an act which, if allowed to be indulged in freely, wil
strike at the very roots of both human race and humat
civilization. In the interest of the preservation of the humar
race and the stability of human civilization, it is imperative
that relationship between man and woman should b
reqgulated only through lawful and reliable means. And it i<
not possible to restrain this relationship if opportunities for
free mixing of the sexes are allowed to exist, for it cannot |
expected from a man or a woman to be prepared to be:
the onerous responsibilities of the family life if he or she he
the opportunities for the gratification of the sex desire:
without this. For in that case it will be as meamgless as
buying a ticket for a journey when people can trave
without a ticket as well. A ticket is essential only whe
travelling without a ticket is declared to be an offense. |
somebody is found traveling without a ticket because F
cannot afford to buy it, he is a criminal though in a lesse
degree. But if a rich man resorts to this, his guilt become
all the more serious.

(4) Islam does not rely on punitive law alone for saving
humanity from the menace of zina. It employs both
reformatory and prohibitory measures on a large scale. |
has provided legal punishment only as a last resort. Islal
does not want that the people should go on committing th
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crime and getting flogged with stripes day and night. Its
real aim is that the people should not commit this crime &
all and there should be no occasion to resort to the extren
punishment. For this purpose Islam first of all purifies
man: it imbues him with the fear of All-Powerful and All-
Knowing Allah: it inculcates in him the sense o
accountability for his actions in the Hereafter from which
even death cannot release him. It fills him with obligatior
of obedience tadivine law which is sure to follow truefaith.
Then, it repeatedly warns him thatzina and unchastity are
heinous crimes, which Allah will call to account with &
severe reckoning. This theme awrs again and again in the
Quran. Moreover, Islam provides all possible facilities for ¢
man to marry. If he is not satisfied with one wife, he i
allowed to take up to four. If the husband and the wife
cannot pull on amicably, there are provisions fol
separation. In case of a dispute between the two, provisit
exists for reconciliation through the intervention of the
members of the family and failing that through the judicial
courts so that they should either reconcile or separate ar
then remarry wherever they like. All this has beer
explained in Surahs A-Bagarah, An-Nisa and AtTalag. In
this Surah too, it is not considered good and right to remail
unmarried and a clear commandment has been given the
marriages should be arranged between unmarried persor
and even slaves (men and women) should not be allowec
remain unmarried. Then Islam puts an end to all those
factors which allure a man tozina or provide occasions for
it. A year before the punishment forzina was prescribed,
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women were commanded (in Surah ARAhzab) to cover
themselves with sheets and lower their heacbvers over
their faces when going out of their houses. The wives of t
Prophet (peace be upon him), who were a model for eve
Muslim family, were ordered to restrict themselves to thei
houses with decorum and dignity and not to display thei
charms and adornments. Moreover, they were required t
communicate with men from behind the curtain if there be
any need for that. This was a model which was followed [
all the believing women who considered the Prophéet wives
and daughters patterns of virtue and not tle immodest
women of the age of ignoranceSimilarly, the free mixing of
the men and women was discouraged before it was declar
as a criminal offense and women were prohibited fron
going out openly in makeup.

After adopting such measureszina was declared to be
punishable offense and spreading of indecency in any w
was also prohibited. Prostitution was legally banned an
severe punishment was prescribed for charging men ar
women with adultery and propagating it without proof.
Men were enjoined to restrain their gaze so tha
unrestricted feasting of eyes should not lead to lust fc
beauty and further on to illicit love. At the same time
women were also enjoined to differentiate between amram
and nonmahram relatives. This enables one to understan:
the entire scheme of reform, a constituent part of which |
the prescribed punishment for zina. This extreme
punishment is for those incorrigible persons who persist i
resorting to the illegal course for the gratification of their
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sex desires in spite of all the treasures adopted to refor
the individual and society. They certainly deserve to b
flogged. Punishment of a wicked person serves as
psychological deterrent for those who have simila
tendencies.

Mahram relatives are those between whom marriage is n
permissible under the Islamic Law, e.g. father anc
daughter, uncle and niece, nephew and aunt, and so ¢
Non-mahram are those between whom marriage |
permissible e.g. cousins, etd?unishment is not merely &
punishment for the criminal but is a declaration of the
policy that the Islamic society has no room for debaucher
and people cannot be allowed to live lives of indulgence ai
pleasures without restraint. If one tries to understand the
Islamic scheme of reform from this point bf view, one wil
realize that not a single part of the law can either b
dispensed with or amended. Only dool who assumes th
role of a selfstyled reformer, without understanding this
divine law, will ever think of changing it, or a mischievous
person, who deliberately wants to alter the very object ¢
the social order designed by Allah, will try to tamper with
it.

(5) Zina was declared a culpable act in the third yeaof
Hijrah, but, it was not a legal crime at that time; as such
the police and the courts were not competent to initiat
legal proceedings. It was considered as a social crir
against the institution of family. Accordingly the members
of the family themselves were competent to punish tt
accused. Thecommandment at that time was that if four
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men should bear witness to having seen a man and
woman committing zina, both the culprits should get &
beating and the woman should be imprisoned in the hous
But at the same time there was a suggestion that tr
commandment would apply till further orders and that the
real law was yet to follow. (See&urah An-Nisa, Ayat 15).
After about two to three years the presentcommandment
was revealed which canceled the previousommandment
and declaredzinato be a cognizable offense.

(6) The punishment prescribed in this verse 4s for sexual
Intercourse between unmarried persons; it does not appl
to illicit intercourse after marriage, which is a much graver
offense under the Islamiclaw. This thing is implied in
verses 15 and 25 oburah An-Nisa that the punishment
being prescribedis for the unmarried offenders.

If any of your women are quilty of indecency, call foul
witnesses from among yourselves to testify this. If they gi\
evidence and prove the quilt, then confine them to the
houses until death comes to them, or Allah ops some
other way out for them. (Surah An-Nisa, Ayat 15).Whoso
cannot afford to marry free Muslim women, he shoulc
marry one of the Muslim slaveqgirls in your possession
Allah has full knowledge of your faith. You all belong to
one and the samecommunity. Therefore you may marry
them with the permission of their guardians and give then
their dowries so that they may live a decent life in wedloc
and not in licentiousness nor may have secret |llic
relations. Then if they are guilty of indecency, after the
have been fortified by wedlock, they shall be given half th
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punishment prescribed for free women.(Surah An-Nisa,
Ayat 25).

Verse 15 held out a hope that Allah would open some oth
way out for those adulterous women who were to L
Imprisoned according to thecommandment contained in it.
Thus, the commandment in verse 2 of this Surah is th
same which was promised irburah An-Nisa, Ayat 15. Then
In Surah An-Nisa, Ayat 25 the punishment for a married
slavegirl guilty of adultery has been prescribed. The worc
muhsanathas been used twice in the same verse in the sa
context and one will have to concede that it has been us
In the same sense at both the places. Nd®t us consider the
s ent e kbosa cannot afford to marry free Muslim
women (muhsana) ®bviously a muhsanahcannot mean &
married woman; it can only mean an unmarried woman o
a free family. Then at the end of the verse it has bee
enjoined that if a slave woman commits adultery after he
marriage, she should be given half the punishmel
prescribed for a free unmarried woman. The contex
clearly indicates that in this sentence the wordnuhsanat
has the same meaning as Iin the first sentence, I.e.

unmarried woman, who enjoys the protection of a fres
family. Thus it is concluded from these two verses d@urah
An-Nisa that the commandment contained in this verse ¢
Surah An-Noor is the same that was promised in @rse 15
of Surah An-Nisa and it prescribes punishment for sexue
Intercourse between unmarried persons. (Also see E. N.

of Surah An-Nisa).

(7) As regards to the punishment for adultery after
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marriage, the Quran does not mention it, but it has bee
prescribed in thetraditions. We learn from many authentic
traditions that not only did the Prophet (peace be upor
him) prescribe the punishment of stoning to death for i
verbally but also enforced it practically in several case:
Then after him his successors not only enforced th
punishment during their caliphates but also declarec
repeatedly that this was the legal punishment. Th
companions and their followers were unanimous on thi
point and there is not a single saying of anyone to sugg¢
that anybody doubted the authenticity of this law during
that period. After them the jurists of all ages and countries
have been unanimous that this is the legal punishme
prescribed by the Sunnah, for there have been so mal
strong and continuous proofs of its authenticity that nc
scholar can refute them. In the entire history of the
Muslims, nobody ever denied this ezept the Kharijites and
some Muazilites and even they did not deny it on thi
ground that there was some weakness in the proof of |
having been enjoined by the Prophe{peace be upon him)
but because they considered it to be against the Qan.
This was, however, due to theilack of understanding the
Quran. They argued that by using the words A-zani waz
zaniyatu in their general sense the Quain has prescribed &
punishment of one hundred stripes for this crime
Therefore, according to them, the only punishment fo
adultery (or for nication) prescribed in the Quran was this,
and to prescribe a different punishment for the married
persons who committed adultery would be against th
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divine law. But they forgot that the explanation of the
Quranic verses by the Prophe{peace be upon him}arries
the same weight and authorityin law as the words of the
Quran itself, provided that the explanation is proved to b
from the Prophet (peace be upon him). The Quan has usec
As-sariqu wassarigatu in similar general terms and
prescribed the punishment of amputation of hands for the
thief, both male and female. Now if thiscommandment
were to be interpreted literally without the limitations
authentically emanating from the Prophet(peace be upor
him), the generality of the words used would demand thze
every man or woman, who steals a needle or a plum, shot
be declared to be a thief and his or her hand cut off fron
the shoulder. On the other hand, if a thief, who has stole
million s, declares on his arrest that he has reformed himse
and has repented of theft, he shoul@ie let off in accordance
with: But whoso repents after his iniquity and reforms
himself, Allah will surely turn towards him with His
favour. (Surah An-Nisa, Ayat 39).

Likewise, the Quran forbids marriage only with a foster
mother and a foster sister. According to their argument
such a ban should not appl to a foster daughter. The
Quran forbids a person to keep two sisters as wives at o
and the same time; therefore If a person keeps the au
(paternal or maternal) and her niece together as wives, I
should not be charged with violating the Quranic
Injunction. Again, the Quran forbids marriage with a step
daughter only when she has been brought um the house
of her stepfather; therefore, according to their way of
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reasoning, the absolute prohibition of marriage with a step
daughter should be regarded as against the Qurar
Similarly the Quran allows mortgage only when a man |
on a journey and nobody is available to prepare the loa
documents; therefore if a person is at home and a scribe
also available, mortgae should be regarded as uQuranic.
Then, the Quran enjoins in general termsYou should have
witnesses whenever you buy or sell goods.Therefore,
according to them, all sales and purchases taking place
the markets without withesses should be unlawful.

These few instances should suffice to prove the error in tf
reasoning of those who hold the&eommandment of storng
to death as against the Quan. Nobody can deny the
position and authority of the Prophet(peace be upon him
In the legal system of Islam. It is he alone who can expla
the underlying intention of a divine command, its
procedures and in what cases it will be applicable and i
what there is another injunction. To deny this position anc
authority of the Prophet (peace be upon him)is not only
against the principles of Islam but it also entails
Innumerable complications in practice.

(8) There is a difference of opinion among the juristabout
the legal definition of zina. According to the Hanafis, it
means frontal sexual intercourse of a man with a woma
who is neither his wife nor his bondwoman, nor is there an
valid reason to believe that the sexual act was committe
under the misapprehension that the woman was his ow
wife or his own Bondwoman According to this definition,
sexual act with a woman in the rectum, or sodomy, or se¢
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gratification with animals, does not constitutezina. It is
confined only to the frontal sexual intercourse with ¢
woman without any legal right or any doubt thereof.
According to the Shafas, zina means insertion of the male
sexual organ into the female sexual part, which thoug
forbidden by law may be quite natural According to the
Malikis, zina means the entry of the male sexual organ int
the frontal sexual part, or in the rectum of a woman ol
man, without legal right or any doubt about its being legal
According to these two definitions, sodomy also will b
Included in zina. The correct position, however, is that thes
definitions are removed from the common meaning otina.
The Quran always employs words in their ordinary
meaning and according to their common usage, unless
uses a certain word asa term. In such a case the Quan
itself makes plain the particular sense of the term. In th
context in which the word zina occurs, there is nc
Indication that it has been used in any particular sense
Accordingly, the word will have to be taken in the sense |
which it is commonly understood. It is, therefore, confinec
to an illicit intercourse with a woman in the natural way
and does not extend to other forms of sexual gratificatior
Besides, it is well known that there was a difference
opinion about the punishment for sodomy among th
companions of the Prophet(peace be upon him) Had
sodomy been included inzina according to the Islamic
terminology, there would have been no occasion for such
difference of opinion.

(9) Penetration of the glans of the penis is a sufficient leg
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ground for punishing the act ofzina. It is not essential that
the penetration should be full or the sexual intercours
should be complete. On the other hand, if there is n
penetration of the glans of the penis, mere lying of th
couple in the same bed or their caressing each other

their being found naked, is not a sufficient ground for
declaring them to be guilty of zina; so much so that the
Islamic law does not bother to get the couple medical
examined to establish their guilt of illicit sexual intercourse
and then to get them punished according to the law. Tho:
who are found in such an indecent condition are offendel
and punishable according to the circumstances. Tt
competent authority to determine the nature of the
punishment is either a court or the legislature of the Islami
State. If the punishment is to be given in the form c
flogging with stripes, it should not exceed ten stripes ¢
specified in atradition. Except in cases where a specif
punishment has been prescribed by Allah, none should I
flogged with more than ten stripes for any offense
(Bukhari, Muslim, Abu Daud). However, if a person is no
caught red-handed but confesses his guilt himself, I
should only be admonished to repent. According to

tradition reported by Abdullah bin Mas ud, a man came tc
the Prophet (peace be upon him) and said: did everything
with a woman except the sexual intercourse, outside ti
city. Now you may give me ay punishment you may deen
fit. Umar said: When Allah had concealed it, you als
should have kept it concealedThe Prophet (peace be upor
him), however, remained silent and the man went awa
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Then the Prophet(peace be upon him) called him back an
recited the following verse to him:

Establish salatat the two ends of the day and in early par
of the night; indeed virtues remove evils.(Surah Houd,
Ayat 114) At this a man asked Does thecommandment
apply to him alone? The Holy Prophet replied: No, it is for
all. (Muslim, Tirmi zi, Abu Daud, Nasa).

Not only this, the Islamic law does not permit that in case
where a man confesses his guilt without specifying h
offense, any investigation be made to find out what th
actual offense was. A man came to the Prophépeace be
upon him) and said O Messenger of Allah, | deserve th
prescribed punishment, ® enforce the punishment on me
The Prophet (peace be upon him)did not ask him what
punishment he deserved. After the man had offered h
prayers, he again came and said am guilty, please punish
me. The Prophet (peace be upon him) askedHave you rot
offered your prayer with us? When he replied in the
affirmative, the Prophet (peace be upon him) said:Well
Allah has pardoned your sin.(Bukhari, Muslim, Ahmad).
(10) The mere fact that a person (man or woman) he
committed zina, iIs not enough to declare him guilty of it
For this there are certain conditions which must be
satisfied. These conditions are different for fornication anc
for adultery. In the case of fornication, the offender shoulc
be of age and possessing normal common sense. If a cl
or a lunatic is guilty of it he does not incur the punishmen
prescribed for zina. In the case of adultery, there are som
additional conditions which are as under.
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(a) There is unanimity of opinion that the offender must be
a free person and not a slave. The Quan itself has
Indicated that a slave shall not be stoned to death on ftl
charge of zina. As has already been stated, a slagrl, if
found guilty of adultery after marriage, shall get half the
punishment prescribed for a free unmarried woman. The
jurists agree that the same Quanic law will apply to a
slave.

(b) The criminal must be a legally married person. This
condition has also the unanimous support of all the jurists
According to this condition, a man who has hadsexual
Intercourse with a stave girl, or whose marriage was
performed in an illegal manner, will not be treated as
married and shall not be stoned to death but will be flogge
with stripes if he commitszina

(c) Such a person should not only have been legally marrie
but must have hadsexual intercourse with his wife after
marriage. The mere ceremony of marriage does not entitl
a man or a woman to be regarded as amuhsin or a
muhsanahand be stoned to death in case d@ina. Most of
the jurists agree on this condition. However, Imam Abu
Hanifah and Imam Muhammad have added ¢
supplementary condition to the effect that a man or
woman will be treated as married only when he or she is
free person and is of age and possesses normal comn
sense at the time of marriage and sexual intercours
According to this supplementary condition, if a man is
married to a slavegqirl, or to a minor or mad girl, and even
has had sexual intercourse with her, he will not b
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punishable by stoning to death if found guilty ofzina. The
same applies to the case of a woman who may have |
Intercourse with a slave or a mad or immature husbanc
She will not be stoned to death if found guilty okina. This
IS a very reasmable addition by these two far sighted
scholars.

(d) The criminal should be a Muslim. But Imam Shafa,
Imam Abu Yusuf and Imam Ahmad have disputed this.
According to them, even if a noAMuslim married person,
who is a protege of the Islamic State, is found guilty dfina,
he will be stoned to death. But Imam Abu Hanifah anc
Imam Malik have concurred that the punishment of
stoning to death for adultery after marriage, applies only tc
the Muslims. The most weighty argument advanced in thi
connection iIs that a man, who is to be given the extren
punishment of stoning to death, should be the one who,
spite of enjoying the complete state ofhsan does not
refrain from committing adultery. The Arabic word ihsan
means moral fortification, which has three essentic
components. First, the man should be a believer in Alla
and Iin the accountability after death and should ow:«
allegiance to divine law. Second, he should be a fre
member of socety and not a slave of somebodyvhich
might hinder him from satisfying his desires in a lawful
manner, and his helplessness and indigence should me
him commit a sin when there is no family to help him ir
protecting his morality and honour. Third, he should be
married and should have the means of statisfying his s
desires lawfully. Where these three components exist, t
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moral fortification would be complete and anybody whc
breaks through these three fortifications for the s&e of
llicit sex gratification would really deserve the extremd
penalty of being stoned to death. But in a case where t
very first and foremost component of belief in Allah, in the
Hereafter and in divine law, does not exist, the fortification
IS not complete, and accordingly, the gravity of the guilt i
not such as to entail the extreme punishment. This

supported by atradition related by Ibn Umar and cited by
Ishaq bin Rahaviah in his Musnad and Daraqutniin his
Sunan: Whoever is quilty of shirk, he is not muhsan
(morally fortified) . There is, however, a dfierence of
opinion whether Ibn Umar has quoted this as a saying c
the Prophet (peace be upon him)r as his own verdict. In
spite of this lacuna, the principle is very strong and soun
In its theme.

It will not be correct to counteract the above argument by ¢
deduction from the case brought by the Jews to the Proph:
(peace be upon him)n which he ordered the stoning of ¢
person quilty of zina. This i1s because all the authenti
reports about the case show that it was not the Islamiaw
of the land which was applied, but the punishment wa
awarded on the basis of the Jewish personal law itse
According to a tradition cited by both Bukhari and
Muslim, when this case was broughtbefore the Prophet
(peace be upon him), he asked¥hat is the punishmentfor
this offence in your Torah?When it was confirmed that the
Torah prescribed stoning, the Prophet(peace be upon him
said: | pass the same judgment as Isabeen prescribed ir
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the Torah. According to another tradition, at the time of
the judgment the Prophet(peace be upon him) remarked
O Allah, | am the first man to revive Thy commandment
which they (the Javs) had rendered null and void. (Muslim,
Abu Daud, Ahmad).

(11) In order to hold a person guilty ofzina as punishable,
It is necessary to prove that he commiéd the act of his owr
free will. If a person is forced to commit the act unde
compulsion or pressure, he or she is neither an offender ni
liable to any punishment. This is not only based on th
general principle of the Sharah that a person cannot be
held responsible for acts done under compulsion, but this
also in accordance with the Quanic law. In the subsequat
verses of this Surah the Quan proclaims pardon for those
women who are forced into prostitution. It has also bee
made clear in the varioustraditions that in a case of rape
only the man was punished and the woman, who had be
violated, was let off. According to atradition cited by
Tirmizi and Abu Daud, a woman went out in darkness fo
prayers when on the way she was overpowered by a m
and raped. She raised a hue and cry and the adulterer wi
caught red-handed and stoned to death by the order of th
Prophet (peace be upon him)but the woman was let off
According to a tradition in Bukhari, a man raped a girl
during the Caliphate of Umar, who had the man floggec
with stripes and let the qirl off. It is clear from these
Instances that there is unanimity of opinion about the lav
In regard to the case of a woman raped or forced int
prostitution. However, there is a difference of opinion ir
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respect of the man who commits the act under compulsic
and coercion. Imam Abu Yusuf, Imam Muhammad, Imam
Shafa and Imam Hasan bin Salih express the opinion the
the man too, who is forced to commitzina under pressure,
will be pardoned. Imam Zufar is of the opinion that he will
not be let off because the act otina could not have beer
performed unless the male organ was fully excited, whic
means that his own lust and sex desire had urged him
commit the act. Imam Abu Hanifah says that if the act It
done under coercion, of the government or any of it
officials, the man will not be punished because when tf
government itself compels a man to commit it, it has n
right to punish him. But if somebody else compels him to 1
the adulterer will be punished because he could not ha
committed this without his own desire for it, as sexual lus
cannot be aroused by coercion. Of the three opinions, tl
first one is convincing. This is because even if erection
the male organ is a proof of the sexual urge of the man, it
not necessarily a prof of his willing participation in the
act. Suppose, for example, that a tyrant imprisons a simp!
God-fearing man and puts a beautiful young womar
stripped naked in the same cell and does not want to relea
him until he commits zina and the tyrant brings four
witnesses to prove it in the court, it will not be justice tc
stone them to death or flog them with stripes in utte
disregard of the circumstances. This is because there is
probability that circumstances may be created whereb
sexual desiremay overpower a man even though he me
not be a willing partner. Supposing a man were imprisone
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and not given anything to drink except wine; then if he
drinks it, will he be punished simply because not a sing
drop of wine could have gone down his throat if he did nc
Intend it, even though he was forced by the circumstanc:
to drink it? For in order to establish a guilt, mere existence
of intention is not enough, but it is also necessary to see tf
the person was in a position to exercise his free wi
Therefore, if a person is placed in such circumstances th
he is compelled to commit a crime, he will not be a re:
culprit in some cases, and in some his offence will be ve
light.

(12) The Islamic law does not confer on anybody th
authority except the government to sit in judgment agains
the man or the woman accused dfina and none except ar
Islamic court has the authority to punish them. There is ¢
complete consensus of all the jurists that in verse 2 ti
commandment, flog them with stripes is not addressed t«
the common people but to the officials and judges of ¢
Islamic government. There is, however, a difference
opinion whether the owner of a slave is competent to punis
him or not. According to the Hanafi scholars, he is not, bu
according to the Shaéis he is. The Malikis hold that the
owner has no right to cut the hand in case of theft, but i
case ofzina, calumny and drinking of wine, he can enforce
the prescribed punishments.

(13) Under the Islamiclaw the punishment forzinais a part
of the law of the land. Accordingly, it will apply to all

people in the Islamic State whether they are Muslims c
non-Muslims. Probably none of the jurists except Iman
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Malik has differed with this opinion. As regards to the
opinion of Imam Abu Hanifah that a non-Muslim guilty of

zina should not be stoned to death, it is not based on tl
reason that a noaMuslim is not a complete muhsin, whict
IS one of the conditions of stoning forina, for this condition
IS not satisfied unless one is a Muslim. On the other han
Imam Malik says that a non-Muslim should not be stonec
to death because theommandment is a part of the Muslim
personal law and the addressees are the Muslims and r
the non-Muslims. As for the foreigner who has enterednto
an Islamic State with due permission and is found guilty c
zina, he should also bestoned according to Imam Shafa
and Imam Abu Yusuf, but according to Imam Abu Hanifah
and Imam Muhammad he cannot be given the prescribe
punishment.

(14) The Islamic Law does not make it obligatory that ¢
person must confess his guilt okina, or those who have
knowledge of it must inform the authorities about it. But in
case his guilt comes to the notice of the authorities, there
then no room for pardoning the guilt. This is based on
tradition of the Prophet (peace be upon him)if any of you
IS guilty of any immorality, he should better remain hidden
under the curtain of Allah, but if he discloses it to us, w
shall certainly enforce thelaw of Allah on him. According
to a tradition of Abu Daud, when Maiz bin Malik Aslami

committed the crime ofzina, he,on the advice of Hazzal bir
Nuaim, went before the Prophet(peace be upon himand
confessed his quilt. The Prophet(peace be upon him
ordered that he should be stoned to death, but at &hsame
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time he said to HazzalWould that you had kept the matter
hidden: this would have been better for you.In another
tradition cited in Abu Daud and Nasa, the Prophet (peace
be upon him) said: You should yourselves pardon the
crimes which merit prescribed punishments because whe
a crime which calls for such a punishment comes to nr
notice, it will become obligatory on me to award the
punishment.

(15) Under the Islamic Law zina is not a compoundable
crime. This is based on dradition which has been cited In
almost all the collection of Hadith.A boy who was working
as a labaer in a certain house committedzina with the wife
of his employer. The father of the loy gave 100 goats an
one slavegirl to the man and made a compromise with him
But when the case came before the Prophgbeace be upor
him), he said: The goats and the slavgirl are yours and
they are returned to you.Then he awarded the prescribec
punishment to both the guilty ones. This shows that th
crime of zina is not compoundable and that under the
Islamic law, an outraged chastity cannot be compensated
terms of money. This shameless conception of monete
compensation for outraged modesty is a part of Wester
laws only.

(16) The Islamic government shall not take action again:
anybody for zina unless it is fully proved. If the guilt is not
proved, the authorities cannot pass orders for punishmer
even if they have the knowledge of the crime through mar
other sources. There was a woman in |AMadinah who
openly practised prostitution according totraditions cited
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In Bukhari and Ibn-Majah, but in spite of this no
punishment was given to her as there was no proof afna
against her, so much so that the Prophetpeace be upor
him) once utterad the following words about her.

If | were to stone anybody to death without a proof, | woulc
have ceatainly gotten this woman stoned.

(17) The first possible proof ofzinais that proper evidence
should be established against the criminal. The importar
components of the law are

(a) The Quran explicitly ordains that there should at leas
be four eyewitnesses to prove the guilt. This has been stat
In Surah An-Nisa, Ayat 15, and in this Surah AnNoor, too,
It has been reiterated twice yerses4, 13). A judge IS no
authorized to decide the case on the basis of his o
knowledge even if he has seen with his own eyes the coL
committing the crime.

(b) The witnesses should be reliable according to ti
Islamic law of evidence, which requires that they should no
have been proved to be false witnesses on any previc
occasion They should not be dishonest, they should not
previous convicts, and there should be no proof of the
having any personal grudge against the accused, etc.

short, no one can be stoned nor flogged with stripes on ftl
basis of unreliable evidence.

(c) The witnesses should give evidence to the effect that tr
saw the man and the woman Iin the actual state
Intercourse, i.e. the union was complete such as a piston
a cylinder, and a rope in a well.

(d) The witnesses should be unanimous Iin regard to tt
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time, the place and the persons committing the crime. An
difference in these basic things will nullify their testimony.

These conditions amply indicate that the Islamidaw does
not intend to punish people as a matter of course. It inflict
severe punishment only when, in spite of all the measures
reform and eradicate the evil, there still exists a shamele
couple in the Islamic society who commits the crime in

way as to be witnessed by as many as four men.

(18) There is a difference of opinion as to whethe
pregnancy by itself in a free woman, when she has |
known husband, or in a slavegirl, when she has no knowr
master, is a sufficient circumstantial evidence for th
establishment of the crime ofzina. According to Umatr; this
IS sufficient evidence, and the Malikis have adopted it. BL
the majority of the jurists are of the opinion that mere
pregnancy is not a sufficient ground for stoning or flogging
anybody with a hundred stripes. It is imperative that such ¢
serious punishment should be based either on the evider
or on the confession of guilt. One of the basic principles !
the Islamic law is that the benefit of doubt should go to th
accused. This Is supported by dradition of the Prophet
(peace be upon him)Avoid punishments wherever you find
scope for it.(Ibn Majah). In another tradition, he said: Try

to avoid punishing the Muslims wherever possible and

there is a way for an accused to escape punishment, let h
off. An error of judgment in letting off an accused s better
than in punishing him. (Tirmizi). According to this
principle, the existence of pregnancy is not a definite proc
of zina, however strong it may be for doubt. For there is
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possibility that in one out of a million cases the semen of
man may enter the womb of a woman somehow or oth
without any sexual intercourse and make her pregnan
Even such a slight possibility of doubt should be enough
spare the accused of the horrible punishment fozina.

(19) There is also a difference of opinion as to whether tt
witnesses will be punisheddr falsely accusing a person i
case their evidence differs from one another, or if they ar
not able to prove the guilt. According to a section of th
jurists they will be regarded asqgazif (one who makes a fals
accusation as a slanderer), and will be punished with ¢
stripes each. Others say that they should not be punish
because they came as witnesses and not as plainti
Moreover, if the witnesses are to beunished like this,
nobody will come forward as a witness in cases involvir
zina. This is because in that case no one will volunteer
appear as a witness at the risk of punishment, for noboc
can be certain that all the four witnesses will be unanimou
In their evidence We consider this secondpinion as more
rational, for the benefit of doubt should also accrue to th
witnesses as it does to the accused. Therefore, If lapse
their testimony cannot result in the extreme punishment tc
the accused, it should also not result in any punishment
the witnesses branding them as false witnesses, unless
course, their falsehood is clearly proved. In support of th
first opinion, two strong arguments are offered

First, the Quran holds false accusation aboutzina as a
punishable offense. But this argumet is incorrect because
the Quran makes a distinction between the qazif (th
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slanderer) and the shahid (one Wwo appears in a court as at
eyewitness). An eywsitness cannot be branded as
slanderer merely because the court did not hold hi
evidence as a sufficient proof of the crime.

The second argument is based on the case of Mughirah &
Shubah, in which Umar punished Au Bakrah and the
other two eyawvitnesses on the charge of false accusation.
critical study of the entire case shows that this precedent
not applicable to every case where the crime is not prove
by proper evidence

The facts of the case are that Mughirah bin Shbah, the
Governor of Basrah, did not have good relations with Abt
Bakrah, whose house was opposite to his house across
same street. One day the windows of the two houses wi
opened bya strong current of wind. When Abu Bakrah got
up to close his window, he saw through the opposi
window across the street Mughirah in a state of actue
sexual intercourse. Heasked three of his friends (Nafi bin
Kaladah, and Shibl bin Mabad) who were also sitting with
him to stand up and witness Wwat Mughirah was doing.
The friends asked hm who was the woman. Abu Bakrat
said that she was Umm Jamil. The next day a complaint 1
this effect was sent toUmar, who immediately suspendet
Mughirah and appointed Abu Musa Ashari as Governor of
Basrah. Mughirah along with the witnesses was called 1
Al-Madinah. When they were asked about the case, Al
Bakrah said that they had seen Mughirah actually
committing sexual intercourse with umm Jamil, but Ziad
said that the woman was not clearly visible and that h
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could not say definitely whether it was Umm Jamil or not
During the cross examination, Mughirah proved that they
could not have seen the woman distinctly from the plac
where they were standing. He also proved that there was
close resemblance between his wife and Umm Jan
Besides this, circumstantial evidence also showed tr
during the Caliphate of Umar, the governor of a province
could not have committed this crime in his officia
residence, especially when his wife was also living with hir
Thus the supposition of Abu Bakrah and his companion
that Mughirah was having sexual intercourse with Ummnr
Jamil, instead of his own wife, was nothing but a misplace
suspicion. It was for this reason that Umar not only
acquitted the accused btialso punished Abu Bakrah, Naf
and Shibl as slanderers. It is obvious that this isolate
decision was based on the specific circumstances of the ¢
and not on the prindaple that the witnesses must b
punished when they are not able to prove the charge [
their evidence. (For detailsof this case, see Ahkam a
Quran, Ibn al-Arabi, Vol. II, pp. 88, 89).

(20) Besides the evidence, the other thing by which tl
offense ofzina can be established, is the confession of t
accused himself. This confession must be in clear and ple
words and the guilty one must confess that he committe
zina with a woman who was unlawful for him He should
also admit that the act of zina was complete in every
respect The court must satisfy itself that the guilty persor
IS confessing his guilt voluntarily without any external
pressure and that, at the time of confession, he is in I
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right senses. Some jurists hold that one confession is r
enough and that the guilty one must make four separat
confessions. This is the view of Imam Abu Hanifah, Imar
Ahmad, Ibn Abi Laila, Ishag bin Rahaviah and Hasan bin
Salih. But according to Imam Malik, Imam Shafa, Uthman
al-Batti, only one confession is enough. In cases where |
conviction is based on the confession of the guilty persi
himself without the support of any other proof, the
Infliction of punishment should be suspended if during the
course of punishment the guilty one retracts his confessio
It does not matter even if it is quite evident that he i
retracting his confession in order to escape the torture c
punishment. This entire law is based on the preceden
which have been cited in thdraditions in the various case:
of zina.

The most important case is that of Maz bin Malik Aslami,

which has been related by a large number of reporters o
the authority of many companions of the Prophet (peace b
upon him) and almost all books otraditions contain details
with regard to it. Maiz was an orphan boy from the clan o
Aslam who had keen brought up by Hazzal bin Naim. He
committed zina with a freed slaveqirl. Hazzal said to him

Go to the Prophet(peace be upon himand inform him of
your sin, may be he will pray for your forgiveness. Maz
went before the Prophet(peace be upon him) irthe mosque
and said | have committed zing please purify me The
Prophet (peace be upon him)turned his face away from
him and said Woe be to you, go back and pray to Allah fo
forgiveness.But the boy again appeared before the Prophe
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(peace be upon him)and said the same thing and th
Prophet (peace be upon him)again turned his face away
The boy then repeated his offense for the third time and th
Prophet (peace be upon him)again turned his face away
Abu Bakr warned the boy that if he confessed the crime fo
the fourth time, the Prophet would get him stoned. But the
boy persisted and repeated the same thing again. At this tl
Prophet turned to him and said: You might have only
kissed or embraced or caressed her, or you might ha
looked at her with lust (and you thought it was an act o
zina. The boy said: No.The Prophet asked Did you lie with
her in the same bed?The boy replied in the affirmative.
The Prophet again asked:Did you have sexual intercourse
with her? The boy again replied in the affirmative. The
Prophet then inquired In the most explicit Arabic
expression specifically used for this act. Such a nak
expression had never before been heard nor was ever hec
afterwards from him. Had it not been the question of the
life of an individual, the Prophet (peace be upon him
would never have uttered such words. But the boy aga
replied in the affirmative to this explicit question. The
Prophet (peace be upon him) then askedDid you commit
the act in such a manner that your male organlisappeared
In her female part? The boy answered Yes. Again he was
asked whether the act was asomplete as is a piston in
cylinder and a rope in a well. The boy again answered |
the affirmative. Again he was asked whether he reall
understood whatzina meant, and the boy saidYes, | have
committed the same act with her illegitimately which ¢
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husband commts legitimately with his wife. The Prophet
(peace be upon him) asked: Are you married? He said: Ye
Again the Prophet (peace be upon himjasked whether he
had taken any wine. He said No, and one of the
companions smelt his mouth and coirm ed that he had
not. After this the Prophet (peace be upon him)nquired of
his neighbors whether he was suffering from insanity. The
replied that he had not exhibited any sign of insanity. Thel
the Prophet said to Hazzal:Had you kept it secret, itwould
have been better for you. Then he ordered Ma to be
stoned to death and he was stoned to death outside the ¢
When they began to throw stones at him, M& tried to
escape, and saidO people, take me back to théProphet
(peace be upon him) The people of my clan deluded me
assuring that the Prophet would not condemn me to death
But they did not let him escape. Afterwards when thi
iIncident was reported to theProphet, he said:Why didnd
you let him go? Had you brought hm to me, he might have
repentedand Allah might have accepted his repentance.

The second incident is of Ghamidiyyahywho was a womar
from the clan of Ghamid, a branch of Juhainah tribe. She
also confessed four times that she had committedina and
had become pregnant as a result thereof. At her firs
confession, the Prophe{peace be upon him) saidWoe be
to you, go back and ask drgiveness of Allah and repent
But she said O Messenger of Allah, do youwant to put me
off like Maiz? | am pregnant as a result ofzina. As there
existed pregnancyalong with the confession, theProphet
did not cross examine her in datil as he did in the case c
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Maiz. He said to her,Well, if you do not accept my counse
go back and come to ra after the birth of the child. After

delivery had taken place, she came along with the child ar
said: Please purify me now.The Prophet (peace be upor
him) said: Go and suckle your child, and come to me afte
the suckling is over.She again came after the weaning ¢
the child and brought a piece of bread with her. She fed th
child with the piece of bread before the Prophe{peace be
upon him) and said O Messenger of Allah, now the chilc
has been weamn#® and has started taking bread.At this the
Prophet (peace be upon him)entrusted the child to a
person to bring it up and ordered the stoning of the womar
In both these cases, four confessions have clearly be
mentioned. According to atraditi on, cited by Buraidah in
Abu Daud, the companions of the Prophet, in genal, held
the opinion that if Maiz and Ghamidiyyah had not
confessed their guilt four times, they would not have bee
stoned to death. In the third incident of this nature, the
only words used therein, as contained in othetraditions,

were: Go and inquire from his wife about this. If she
confesse her guilt, stone her to deathThere is no mention
of four confessions here and it is on the basis of this th
some jurists have argued that only one confession

enough.

(21) The three cases mentioned above clearly show tha
guilty person, who confesses his sin, will not be question
about the other person with whom he or she committe
zina. This is because in that case two persons shall have
be punished instead of one. The Islami@aw is not anxious
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to punish people. But if the guilty person names the othe
party to the crime, then that party will be interrogated and
also punished in case of confession. But if the other par
denies it, only the persn confessing the guiltwill be
punished. However, there is a difference of opinion amor
the jurists as to whether such a person will be punished fc
zina or for false accusation. Accordng to Imam Malik and
Imam Shafa, he will be awarded the prescribec
punishment for zina, because he has confessed that crir
alone. According tolmam Abu Hanifah and Imam Auzai,
he shall be convicted as a false accuser, because the de
of the other party has made his crime okina doubtful but
his quilt of false accusation stands proved anyhoy
According to Imam Muhammad and it is supported by a
saying of Imam Shaéi also, he will be punished for zina a
well as for slander. This is because he has confessed
guilt of zina himself and has not been able to prove h
accusation against the other party. A similar case we
brought before the Prophet (peace be upon him) A
tradition to this effect cited in Musnad Ahmad and in Abu
Daud by Sahl bin Sad contains these words:A person
confessed before the Prophefpeace be upon him}hat he
had committed zina with such and such a woman.The
Prophet (peace be upon him)inquired of the woman but
she denied it. Then he gave him the prescribed punishme
but forgave the woman. Thistradition, however, does noi
specify the punishment that was awarded. In anothe
traditi on cited in Abu Daud and Nasai from IbnAbbas, it
has been stated that on the mamns ¢ o n f ePsophet
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(peace be upon him)gave him the prescribed punishmen
for zina. But when the woman denied it, the man wa
flogged with stripes for making a false accusation. But thi
tradition is weak as regardsto its links, because one of it
reporters, Qasim bin Fayyaz, is not considered as reliab
by many scholars oftraditions. Moreover, this tradition
appears to be opposed to reason because it cannot
expected of the Prophe{peace be upon him}hat he would
first punish the man for zina and then make an inquiry
from the woman. Common sense and justice, which tf
Prophet (peace be upon him)could not have overlooked
demanded that his case should not have been decic
before making an inquiry from the woman. This Is
supported by atradition cited by Sahl bin Saad. Therefore,
the secondradition cannot be considered as reliable.

(22) There is a difference of opinion among the jurists as f
what punishment should be given to the person who h:
been proved quilty of zina. The various opinions in this
regard are as under

Punishment for married persons guilty ofzina.

(a) According to Imam Ahmad, Daud Zahiris and Ishaqg
bin Rahaviah they shall be flogged with 100 stripes an
then stoned to death.

(b) All other jurists are unanimous that they shall be stonec
to death; stoning to death and flogging will not be
combined together.

Punishment for unmarried persons:

(a) According to Imam Ahmad, Imam Sha#hi, Daud Zabhiri,
Sufyan Thauri, Ibn Abi Laila and Hasan bin Salih; the
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punishment is flogging with 100 stripes and exile foone
year both for the man andthe woman.

(b) According to Imam Malik and Imam Auzai, the man
should be flogged with 100 stripes and exiled for one yes
while the woman should only be flogged with 100 stripe
(According to these jurists, exilemeans that the guilty one
should be banished from his own habitation and sent t
such a distant place where one has to shorten amseorayer.
But according to Zaid bin Ali and Imam Jafar Sadiq,
Imprisonment also serves the purpose of exile

(c) Imam Abu Hanifah and his disciplesimam Abu Yusuf,
Imam Zufar and Imam Muhammad are of the opinion that
the hadd (prescribed punishment) for zina in such cases i
only 100 stripes both for the man and for the woman. An
additional punishment, such asexile or imprisonment, is
not hadd but tazir (discretionary punishment). If the judge
feels that the guilty man is of immoral character, or that
the illicit relations of the guilty ones are too intimate, he
may exile or imprsion them as the occasion may deman
The difference betweenhadd and tazir is that hadd is a
specific punishment which must be inflicted provided tha
the guilt has been proved according to the cwlitions laid
down in the Shariah, whereagazir is a punishment which
has mt been specified by the Shaah with regard to its
nature and gravity, but is determined by the court in
accordance with the circumstances of the case.

All the above different opinions have been based on variol
traditions of the Prophet (peace be upon him), which ar
given below.

b3 3 5 56 3 50 56 0 5 b 0 06 3 b o 0f 3 3 b 0 3 b ob 0 36 b 3 0b b b 3 0 b b 3 0 0 08 b b b 56 06 06 06 38 3 b 3 0 5b 06 0b o8 3 b b 0b b 0 0 3

Y Y P Y Y P 9 e Y Y i e s e e e Y o P e e o A e e o P e e e e v e e s i s e e e sl i o A vl o A e e



Fr v e e e A e e e e o o o e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e o e e o

According to atradition related by Ubadah bin Sanit and
cited by Muslim, Abu Daud, Ibn Majah, Tirmizi and Imam

Ahmad, the Prophet (peace be upon him) said:Take it
from me. Take it from me. Allah has prescribed the metho
for dealing with women qguilty of zina. An unmarried man
committing zina with an unmarried woman should get 10(
stripes and one yeafs exile. The married man committing
zina with a married woman should get 100 stripes an
stoning to deah. Though this tradition is technically
correct according to its authentic links, we learn from &
large number of correct Traditions that it was neither acted
upon during the time of the Prophet nor during the rightly-
guided Caliphate nor any jurist ever gave any verdic
strictly in accordance with it. According to atradition from

Abu Hurairah and Zaid bin Khalid Juhani, which has been
cited by Bukhari, Muslim, Abu Daud, Tirmizi Nasai, Ibn

Majah and Ahmad, a case was brought by twdeduins
before the Prophet(peace be upon him). One of them saic
My son, who worked as a labeer in the house of this man
got involved with his wife. | compromised with him by
giving him 100 goats and one slavgrl, but | have been told
by the scholars that this is against the Book of Allah. Plea:
decide the case between wscording to the Book of Allah.
The second man also said the same thing and asked for f
decision according to thedivine Book. The Prophet(peace
be upon him) said: | will decide according to the divine
Book. You should talke back your goats and the slavgirl.

Your son shall get 100 stripes and a years eThan lthe
Prophet (peace be upon himpaid toa man from the clan of
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Aslam: O Unais, go to this mais wife and inquire from her
about this. If she confesses her guilt, stone hev tleath.The
woman confessed the guilt and was stoned to death.
should be noted that in thistradition there is no mention of
flogging the married woman before stoning her to deatlr
whereas the unmarried man, guilty of zina with a married
woman, was punished with flogging and exile
Besides this, the accounts of the cases of Ma and
Ghamidiyyah, which have been cited in the various book
of traditions, do not mention anywhere that the Prophe
(peace be upon him)rdered flogging of the guilty person
before stoning him or her to death.

There is notradition in any book of traditions to the effect
that the Prophet (peace be upon him) in any case
combined flogging with stoning to death. In all the cases |
zina by married persons, he awarded the punishment c
stoning to death only.

In his well-known address, cited by Bukari, Muslim,
Tirmizi, and Nasai on the authority of various reporters,
Umar declared most emphatically that the punishment fol
zina after marriage is stoning to death. Imam Ahmad alsc
has cited varioustraditions regarding this but in none of
these there is any mention of flogging before stoning
death.

From among the rightly guided Caliphs Ali alone combinec
flogging with stoning to death in one case. Imam Ahma
and Bukhari have cited this caseon the authority of Amir
Shabi that a woman named Shuaha confessed beil
pregnant as a result of illicit intercourse. Ali got her floggec
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on Thursday and stoned to death on Friday, sayingWe
flogged her according to the Book of Allah and stoned he
to death in accordance wh the Sunnah of the Prophet
(peace be upon him) There is no other case than this il
which both the punishments were combined during thi
rightly -quided Caliphate.

According to a tradition cited in Abu Daud and Nasa on
the authority of Jabir bin Abdullah, a man committed zina
and the Prophet (peace be upon him)awarded him the
punishment of flogging. Afterwards when it came to b
known that he was a married man, he ordered that h
should be stoned to death. Besides this, we have alre¢
cited several other traditions showing that the Prophet
(peace be upon him)awarded the punishment of flogginc
only to the unmarried persons guilty of zina. For instance
the man who raped a woman while she was going out f
prayers, and the man who confessed his crime aina but
the woman did not, were given the punishment of flogging.
As regards to exile, the authority may use its owr
discretion. Umar exiled Rabiah bin Umayyah bin Khalf on
a charge of drinking and he fled and joned the Romans. Al
this Umar said that in future he would not exile a man anc
a woman guilty of zina, because he feared that there was
risk of mischief in it. (Ahkam al-Quran, Al-Jassas, Vol. Ill,
p. 315).

In the light of these traditions and cases as a whole,
becomes quiteclear that the view of Imam Abu Hanifah
and his disciples is correctThe punishment for a married
man or woman for zina is stoning to death alone while the
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punishment for unmarried persons is 100 stripes only
Flogging and stoning to death were never combined frol
the time of the Prophet (peace be upon him) up to th
Caliphate of Uthman. As for combining flogging and exile
It was practiced on some occasions while on others it w
not. This clearly establishes the correctness of the way
Imam Abu Hanifah.

(23) The first reference to the nature of flogging witl
stripes is implied in the word fajlidu of the Quran itself.
The word jald is derived from jild, which means skin
Accordingly all lexicographers and commentators hav
taken it to mean that flogging should be carried out in sucl
a way that its effect should be confined to the skin only an
should not reach the flesh under it. The flogging that cause
deep wounds into the flesh or tears it upnto pieces Is
against the Quman.

The whip or the cane used for the purpose of floggin
should be medium in all respects: it should neither be thic
and hard nor thin and soft. According to a Ttradition cited
by Imam Malik in Mu atta, the Prophet (peace be upor
him) asked for a whip for flogging but as it had worn out
owing to long use, he sdt Bring a harder one. Then a new
whip was brought which was very hard because of lack ¢
use. TheProphet (peace be upon him) said: Get me or
between these twoAccordingly, a whip was brought which
had been used in riding and with it he gave the flogging. .
similar tradit ion has also been cited by Abu Uthman ar
Nahdi about Umar that he always ugd a medium whip.
(Ahkam al-Quran, Al-Jassas,Vol. Ill, p. 322). A whip with
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knots or one having two or three prongs is also prohibited.
Flogging should also be ofverage intensity.Umar used to
Instruct the flogger, Strike in such a way that your armpit
should not become visible during flogging, i.e.do not
stretch your arm fully to strike with full force. (Ahkam al-
Quran, lbn al-Arabi, Vol. Il, p. 84, and Ahkam al-Quran,
AlJassas, Vol. Ill, p. 322). All the juristsagreethat.

(a) The stripe should not be such as may cause a wound
(b) The flogging should not be confined to one and the sar
place but should be spread over the whole body

(c) The face and the private parts, and, according to th
Hanafis, the head also should be spared but all other par
should get some flogging. Ali once said to the floggeket
every part of the body get its due share except the face a
the private parts. According to another tradition, he said
Save the ead and the private parts only. (Ahkam al
Quran, Al Jassas Vol. lll, p. 321). The Prophe(peace be
upon him) has said: When anyone of you is flogging, h
should not strike on the face. (Abu Dad).

While flogging, a man should be made to stand and
woman to sit. In the time of Imam Abu Hanifah, Qazi Ibn
Abi Laila of Kufah got a woman flogged while she wa
standing. The Imam took a strong objection to it anc
openly declared it to be a wrong thing. Incidentally, this
also throws light on Imam Abu Hanifahs stand with
regard to the law of the contempt of court. At the time o
flogging, the woman should be in her full dress: her clothe
should rather be tied down on her so that no part of he
body might be exposed; her thick clothes only will be take
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off. But Iin regard to a man, there is some difference c
opinion. According to some jurists, he will be allowed t
remain in his pajamas only, and according to some other:
the shirt will not be taken off. Abu Ubaidah bin al-Jarrah

sentenced a person guilty ofina to be flogged. The mar
said: This sinful body should get a severe flogginglthen he
started taking off his shirt, but Abu Ubaidah said: Do not
let him take off his shirt. (Ahkam al-Quran, Al-Jassas, Vol
lll, p. 322). During the time of Ali, a man was flogged while
he was wrapped in a sheet of cloth.

Flogging is prohibited in severe cold and in severe heat.

winter it should be done when it is hot and in summer whe
It is cool.

It is also not permissible to tie down a person at the time ¢
flogging unless hertes to run away. According to Abdullah
bin Masud, it is not permissible in the Islamiccommunity
to flog anybody after stripping him naked or after tying
him on a tripod.

Jurists have permitted that at least twenty stripes may b
given daily but it is better to inflict full punishment at one
and the same time.

Flogging should not be entrusted to uncouth, unculture
executioners, but it should be done by men of deep insig
who understand how the flogging should be carried out i
order to meetthe requirements of the Sharah. Ibn Qayyim
has cited in zad alMaad that the Prophet (peace be upor
him) employed the services of suchipus and respectable
people as Ali, Zubair, Migdad bin Amr, Muhammad bin
Maslamah, Asim bin Thabit and Dahak bin Sufyan for this
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purpose. (Vol. I, pp. 44, 45)

If the guilty person is suffering from some disease and thel
IS no hope of his recovery or is too old, it is enough to strik
him once with a branch of 100 twigs, or with a broom o
100 twigs in order to meet the requirements of the law
During the time of the Prophet(peace be upon him)an old
man, who was suffering from some disease, was fou
guilty of zinaand the Prophet(peace be upon himpawarded
him the same kind of punishmef (Ahmad, Abu Daud,
Nasa Ibn Majah). In the case of a pregnant woman, the
flogging will be postponed till the delivery and the complett
discharge of blood after childbirth. But if she is to be stone!
to death, the punishment will not be given till the child ha:
been weaned.

If zinais proved by evidence, the flogging will be initiate
by the withesses themselves. If the punishment is based
confession, the judge himself will initiate the punishmen
This i1s to make the withesses and the judge realize tl
seriousness of the matter. In the case of Shuraha, when ,
decided to stone her to death, he saidHad there been any
witness to this crime, he should have Initiated the stonin
but as she is being punished on the basis of confessior
will initiate it myself. According to the Hanafis, this
procedure is essetmal but according to the Shafas, it is not
essential It is, however, preferable according to all jurists.

After examining the above details of the law of flogginc
just consider the audacity of those who hold thi
punishment as barbarous. This accusation becomes all t
more ridiculous when the same people allow a harshi

b3 3 5 56 3 50 56 0 5 b 0 06 3 b o 0f 3 3 b 0 3 b ob 0 36 b 3 0b b b 3 0 b b 3 0 0 08 b b b 56 06 06 06 38 3 b 3 0 5b 06 0b o8 3 b b 0b b 0 0 3

Y Y P Y Y P 9 e Y Y i e s e e e Y o P e e o A e e o P e e e e v e e s i s e e e sl i o A vl o A e e



Y Y Y Y Y e e e e e e e e e e e e e o o o o o o o e e e e e e e e e e e e e e e e e e e e e e e e o

X X X X o X 2 X 2 X X 20 X 2 X X Yo X 5 X 2 Yo X 5 X 2 X X e X 2 X 2 X X 50 X 2 0 X0 2 0 X0 26 50 X 5 2 X 2 5 X0 X0 5 X X0 5 X0 X0 00 X X0 0

punishment in their jails. According to the existing law, not
only the court but an ordinary superintendent of the jall
also is authorized to award a punishment of 30 stripes to
prisoner for disobedience or insolence, and this flogging
carried out by a specialist who keeps himself ready and 1
by regular practice and the canes are wetted beforehand
that they may cut through the body like a knife. The
convict is stripped off his clothes and nothing but a thir
cloth wetted with tincture of iodine is left to cover his
private parts. Then he is tied down to a tripod to preven
him from making any movement at the flogging and the
flogger comes running from a distance and strikes him witl
full force. Every time the same part (buttocks) is struck s
hard that the flesh flies out like minced meat and often th
bones become bare. Often it so happens that even f
strongest man does not stand 30 canes and becor
unconscious and it takes a long time before his wounds a
healed. It is an irony that those people, whare themselves
enforcing this civilized punishment in jails today, have the
cheek to call the punishmat enjoined by Islam as
barbarous. Then the horrible tortures which are inflicted
by their police not only on proved criminals but on
suspects, especially those suspected of criminal crimes, .
well known to every one.

(24) After a convict has been stoned to death, he (or st
will be treated like any other Muslim. His (or her) body will
be washed and shrouded: funeral prayer will be said in th
Islamic way, and he (or she) will be buried with due respe
In a Muslim graveyard. Prayers for his (or her)forgiveness

b3 3 5 56 3 50 56 0 5 b 0 06 3 b o 0f 3 3 b 0 3 b ob 0 36 b 3 0b b b 3 0 b b 3 0 0 08 b b b 56 06 06 06 38 3 b 3 0 5b 06 0b o8 3 b b 0b b 0 0 3

Y Y P Y Y P 9 e Y Y i e s e e e Y o P e e o A e e o P e e e e v e e s i s e e e sl i o A vl o A e e



Y Y Y Y Y e e e e e e e e e e e e e o o o o o o o e e e e e e e e e e e e e e e e e e e e e e e e o

X X X X o X 2 X 2 X X 20 X 2 X X Yo X 5 X 2 Yo X 5 X 2 X X e X 2 X 2 X X 50 X 2 0 X0 2 0 X0 26 50 X 5 2 X 2 5 X0 X0 5 X X0 5 X0 X0 00 X X0 0

will be offered and it will be improper for anyone to talk ill
of him (or her). According to Jabir bin Abdullah Ansari, as
cited in Bukhari, when Maiz bin Malik was stoned to death.
the Prophet (peace be upon him said good words abou
him and himself led his funeral prayer. A tradition from

Buraidah, as cited in Muslim, states that the Prophetgdeace
be upon him) said: Pray for the forgiveness of Ma& bin
Malik: he has offered such a repentance that if it were to b
distributed over a whole community, it would suffice for
the forgivenessof all its people.In the sametradition it has
been mentioned that when Ghaimidiyyah died due t
stoning, her funeral prayer was led by the Prophe(peace
be upon him). When Khaid bin Walid talked ill of her, the
Prophet (peace be upon him said: Khalid, hold your
tongue! | swear by Him Who controls my life that her
repentance was such that even if a cruel tazollector had
offered such a repentane, he would have been forgiver
According to Abu Hurairah, as cited in Abu Daud, after the
stoning of Maiz one day when the Prophetgeace be upor
him) was walking along, heheard two men talking ill of
Maiz. When he had gone a few paces further, he saw t
dead body of a donkey. He stoppethere and asked the twc
men: Come on and eat something out of it. They saidO
Prophet of Allah, who can eata dead donkey? The
Prophet (peace be upon him replied: Talking ill of your

own brother was much wase than eating a dead donkey.

According to a tradition from Imran bin Hunain cited in

Muslim, when the funeral prayer of Ghamidiyyah was
about to be offered, Umar said to the Prophe{peace be
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upon him): Are we going to offer funeal prayer for this

adulteress?The Prophet (peace be upon him) saidShe has
offered such a repentance thiaif it were to be distributed
over the entire population of Al-Madinah, it would suffice
for their forgiveness. According to another tradition from

Abu Hurairah, cited in Bukhari ; when a man was being
punished for drinking, somebody said May God defame
him! The Prophet (peace be upon him) saidDo not utter
such words and thus help Satan against him. In Abu Dad
there is an addition to this, according to which the Prophe
(peace be upon him) said: Pray like thisO Allah, pardon
him and show mercy to him. This is the true spirit of
punishment in Islam. Islam des not punish even th
biggest criminal with vindictiveness but with the intention
to reform him. That is why after the punishment, mercy
and compassion are shown towards him. In contrast to thi:
the modern civilization adopts a very mean attitude
towards those who are killed by the state military or police
and whose death is upheld by a judicial inquiry. It is no
tolerated that even somebody may carry his dead body
the graveyard or utter a good word about im. In the face
of this behavior, they have the moral couragéa euphemism
for impudence) to preach tolerance to the world.

(25) As regardsto the law of punishment concerningzina
with prohibited relations, see E.N. 33 ofSurah An-Nisa,
and for the punishment of sodomy see E.Ns @B of Surah
Al-Aaraf. As regardsto the committal of this heinous act
with animals, some jurists treat it aszina and hold that the
guilty person deserves the prescribed punishment of th
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crime. But Imam Abu Hanifah, Imam Yusuf, Imam
Muhammad, Imam Zufar, Imam Malik and Imam Shafai
hold that it is not zina, and therefore, the offender shoulc
he given the discretionary punishment and not th
prescribed punishment. We have already stated that th
discretionary punishment has been left to the judge, or |
necessary the state legislature can devise some appropri
form of punishment for it.

*3 The first thing that deserves attention in this verse i
that the criminal law is being termed as the Way of Allah
This shows that the Way of Allahdoes not merely consist it
Salat, Fasting, Hajj and payment of Zakat dues, but the lav
of the land is also a part of the Way of Allah. The
establishment of the Waydoes not mean the establishmet
of Salat alone but it also includes the establishment of tf
divine law and the system of law based on it. If these thing
are not established, the mere establishment of the system
Salat will be regarded aspartial implementation of the
Way. But when instead of this an uAslamic system of law
IS adopted, it amounts to the total rejection of thedivine
way itself.

The second thing which deserves attention is the warnir
from Allah that no feeling of compassion or pity shoulc
restrain you from inflicting the prescribed punishment on
the quilty person. The same thing has been furthe
elaborated by the Prophet(peace be upon him)in the
following Tradition .

On the Day of Judgment, a judge who had reduced tr
punishment by one stripe in a certain case, will be callei
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account. He will be asked: Why did you do so? He will sa
It was out of pity for your people. Allah will say: Well, it
means you were more compassionatevards those people
than Myself. Then it will be ordered: Take him to Hell.
Another judge, who had enhanced the punishment by or
stripe will be brought forth. He will be asked: Why did you
do so? He will say:lt was done to &rve as a deterrent for
others. Allah will say: Well, it means you were wser than |
with regard to them. It will be ordered: Take him to Hell.
(Tafsir Kabir, Vol. VI, p. 225).

The above applies to the case when reduction
enhancement in the punishment was the result
compassion or some other factor. But if the quantum c
punishments were to be changed according to the status
the culprit, it would constitute the worst type of crime.
According to a tradition related by Aishah, the Prophet
(peace be upon him)said in an address:The communities
before you perished because whenever anyone from amo
their aristocrats committed a theft, he was forgiven bu
whenever an ordinary man committed the same offense, |
was awarded he prescribed punishment. According to
another tradition, the Prophet (peace be upon him) said
The enforcement of one prescribed punishment is mol
beneficial to the people than 40 days of rainfall. (Nasalbn
Majah).

Some commentators have interpreted this verse to me:
that the culprit should neither be forgiven after his guilt
has been proved nor his punishment reduced. He must |
flogged with 100 stripes. Some others have taken it to me

b3 3 5 56 3 50 56 0 5 b 0 06 3 b o 0f 3 3 b 0 3 b ob 0 36 b 3 0b b b 3 0 b b 3 0 0 08 b b b 56 06 06 06 38 3 b 3 0 5b 06 0b o8 3 b b 0b b 0 0 3

Y Y P Y Y P 9 e Y Y i e s e e e Y o P e e o A e e o P e e e e v e e s i s e e e sl i o A vl o A e e



Y Y Y Y Y e e e e e e e e e e e e e o o o o o o o e e e e e e e e e e e e e e e e e e e e e e e e o

X X X X o X 2 X 2 X X 20 X 2 X X Yo X 5 X 2 Yo X 5 X 2 X X e X 2 X 2 X X 50 X 2 0 X0 2 0 X0 26 50 X 5 2 X 2 5 X0 X0 5 X X0 5 X0 X0 00 X X0 0

that the flogging should not be so light that the culprit may
not feel its effect at all. The verse covers both the abo
Interpretations and, in fact, both are plausible. It alsc
means that the one guilty of fornication should get the san
punishment which has been prescribed by Allah and n
other type of punishment. It is a sin to inflict any other type
of punishment instead of flogging even for thesake of
compassion or pity. Butif any other type of punishment is
Inflicted on the ground that flogging with stripes is a
barbarous type of punishment, it amounts to kufr, which
should never be tolerated even for a moment by a tru
believer. To believe in thedivinity of Allah and then to call
Him a barbarian, suits only those who are the meanest
hypocrites.

*4 The punishment should be awarded publicly so that, o
the one hand, the guilty one may feel disgraced and, ont
other, it may serve as a deterrent for the other people. Th
throws light on the concept of punishment in Islam. Ir
verse 38 of Surah Al-Maidah, in connection with the
punishment of theft, it was said

It Is the recompense for what they have earned, and :
exemplary punishment from Allah.

And now here it is being enjoined that the adulterer shoulc
be given the punishment publicly. This shows that i
Islamic law punishment is awarded to meet three purposes
(a) To inflict pain on the criminal for the excesses h
committed against the other person or society,

(b) To stop him from repeating the crime,

(c) To serve as a deterrent for others, so that the peor
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having evil inclinations in society may be deterred and dar
not commit such crimes again.
Another advantage of awarding the punishment publicly i
that the officials concerned should not be able to reduce ¢
enhance the punishment at will while executing it.

3. The adulterer shall not
marry but an adulteress or
an idolatress, and the
adulteress, shall not marry
her but an adulterer or an ,
idolater. And that has beer ™
forbidden to the believers.®

*5 That is, only an adulterous woman is a fit match for ar
adulterous man who has not repentedor an idolatrous
woman. No beliing, virtuous woman can be a match fol
him. It is forbidden for the believers that they should give
their daughters in marriage to such wicked people knowin
them to be so. Similarly thefit match for adulterous women
(who have not repented) can only be adulterous ¢
idolatrous men; they are not fit for any righteousbeliever.
It Is forbidden for the believers that they should marry
women who are known to possess immoral character. Th
thing applies to those men and women who persist in the
evil ways, and not to those who repent and reforr
themselves, for after repentance and reformation thewvill
no longer be regarded as adulterous.

According to Imam Ahmad bin Hanbal, the prohibition of
marriage with an adulterous man implies that such
marriage, if contracted, will have no legal effect. But thi:
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view Is not correct. Prohibition does not have any leg:
Implications. It cannot mean that if a person violates thi:
prohibition, the marriage will be void, and the parties
concerned will be involved inzina in spite of marriage. For
the Prophet (peace be upon him) has statedfhe unlawful
does not make the lawful unlawful. (Tabarani, Daraqutni).
In other words, an illegal act does not make a legal act al:
lllegal. Therefore, if a person commitszina and then
marries, his conjugal relations with his spouse cannot k
considered aszina, because in that case the other party ¢
the marriage contract who is not immoral, will also have tc
be considered as involved irzina. As a rule, no illegal act
except open rebellion can cause the one guilty of it to |
declared an outlaw, so that no act of his can be regarde
legal after that. If the verse is considered in this light th
plain meaning would be this: It iIs a sin to select suc
persons for marriage as are known to beammoral. The
believers should shun them, otherwise they will fe
encouraged whereas the Shaih intends to segregate ther
as the undesirable and contemptible element of society.

Similarly this verse does not validate the marriage of a
adulterous Muslim with an idolatrous woman and of an
adulterous Muslim woman with an idolatrous man. The
verse simply means to emphasize the act aina, and
declares that the person who commits it being a Muslin
makes himself unfit for contracting a marriage in the pure
and pious Muslim society. Even if the accuser is an ey
witness of an immoral act, he should keep the secret and
the filth remain where it is instead of causing it to spreac
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However, if he has withesses, he should abstain frc
publicizing the matter in society but should bring the cas
to the notice of the authorities and get the criminals dul
punished by the court of law.

4. And those who accuse
chaste womenthen do not
bring four witnesses, lash
them with eighty lashes,and
do not accept from them
testimony ever after. And it
s they who are the
disobedient.™®

*6 Below, we give the detds ofthe law in serial order.

(1) The context in which the wordswalla-zina yarmunal-
muhsanat (those whoaccusechaste women) occur clearl
shows that it does not imply any common sort of accusatic
but specifically the accusation okina against the chastity of
pure women. Then the demand from the accusers
produce four witnesses in support of their accusation als
shows that it relates tozina. For in the entire Islamic law
producing four witnesses is the legal requirement only in
caseof zina and in no other matter. The scholars, therefore
agree that this verse describes the law relating to th
accusation of zina, which has been termedqazf for
convenience so that this law is not extended to cover ca:
of other accusations like that of theft, drinking, taking of
Interest, etc. Apart from gazf the guestion of determining
punishments for other allegations can be left to th
discretion of the judge, or to the consultative council of th

Y Y P Y Y P 9 e Y Y i e s e e e Y o P e e o A e e o P e e e e v e e s i s e e e sl i o A vl o A e e

X X X X o X 2 X 2 X X 2 X 2 X X e X 5 X 2 X X 5 X 2 X X 0 X 20 X0 2 X X 50 X 20 0 X 2 50 X0 2 5 X X 5 X X 5 X0 X 5 X0 X0 56 X0 X0 20 X X0 20
b3 3 5 b 3 54 56 0 3 58 0 0 36 b 3b 0 3 b b 0 3 5 b 0 56 b 3 0 o 5 3 0 08 3 3 0 0 08 36 b b 5 0 06 0 0b 3 b b 5 ob 0b 0 08 56 b b b b 0 0 0 0



Fr v e e e A e e e e o o o e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e o e e o

Islamic state, who can make general laws to cover cases
contempt and defamation as and when required

(2) Though the verse only mentiongl-muhsanat(pure and
chaste women), the jurists agreéhat the law is not confined
to the accusation in respect of women, but it extends to tl
accusation in respect of chaste men also. Likewise, thou
the masculine gender has been used for the accusers,

law is not confined to male accusers only but extends

female accusers as well. For as regards the gravity and
wickedness of the crime, it does not make any differend
whether the accuser or the accused is a man or a wome
Therefore in either case, the man or accuser or the wome
accusing a virtuous and chaste man or woman afina, will

be dealt with under this law.

(3) This law can be applied only in a case where the accus
has accused anuhsanor muhsanah i.e. a morally fortified

man or woman. In case the accused is not morally fortifieg
the law cannot be @plied. if a person who is not morally
fortified is known for his immorality, there will be no
guestion of the accusationbut if he is not, the judge can us
his discretion to award a punishment to the accuser, or th
consultative council can make necessary laws to deal w
such cases.

(4) For an act ofgazfto be considered as punishable, it |
not enough that somebody has accused somebody else
iImmorality without a proof, but there are certain

conditions which have to be fulfilled in respect of thegazif
(accuser),maqgzuf(the accused) and the act afazfitself.

As for the gazif, he should satisfy the following conditions:
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(a) He should be an adult: if a minor commits the crime o
gazf, he can be given a discretionary punishment but nc
the prescribed punishment.

(b) He should possess normal common sense: an insane
mentally abnormal person cannot be given the prescribe
punishment Similarly, a person under the influence of ar
Intoxicant, other than a forbidden intoxicant, e.g.
chloroform, cannot be considered as guilty ofjazi

(c) He should have committedjazfout of his own free will
or choice, and not under duress.

(d) He should not be the father or grandfather of maqzu
(the accused), for they cannot be given the prescribe
punishment.

According to the Hanafis, the fifth condition is that the
accuser should not be drunk, because the person who ot
gesticulates cannot be held guilty ofjazit But Imam Shafa
disputes this. He says that if the gesticulation of the drun
person is clear and unambiguous by which everybody ce
understand what he wants to say, he will be considered a:
gazif, because his gesticulation is no less harmful to defar
a person than the word of mouth. On the contrary, the
Hanafis do not hold mere gesticulation as a strong enou
ground for awarding the prescribed punishment of 8C
stripes; they, therefore, recommend a discretionan
punishment for it.

The conditions to be satisfied bymaqgzuf(the accused) are
as follows:

(a) He should be posssing normal common sense, i.de
should be accused of having committecdina while in the
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normal state of mind; the accuser of an insane person (wt
might or might not have become sane later) cannot be he
guilty of gazf for the insane person cannot possibl
safeguard his chastity fully; and even if the evidence @ina
IS established against him, he will neither become deservii
of the prescribed punishment nor incur persona
defamation. Therefore, the one accusing him also shou
not be held as deserving of the prescribed punishment
gazf However, Imam Malik and Imam Laith bin Saad hold
that the gazif of an insane person deserves to be award
the prescribed punishment ofgazf because he is accusir
another person ofzinawithout a proof thereof.

(b) He should be an adult, i.e.he should be accused ¢
having committed zina while being of full age legally
Accusing a minor, or a grown up person that hs
committed zina when a minor, does not deserve th
prescribed punishment, for, like an insane person, a chil
also cannot fully safeguard his hono and chastity.
However, according to Imam Malik, if a boy approaching
the age of maurity is accused ofzina, the accuser will not
deserve the prescribed punishment, but if a girl of that ag
IS accused of having submitted herself fozina, when sexua
Intercourse with her is possible, hergazif will deserve the
prescribed punishment, for the accusation defames not on
the girlGs family but ruins the girlGs future as well.

(c) He should be a Muslim, i.ehe should be accused ¢
having committed zina while in Islam. Accusing a non
Muslim, or a Muslim that has committed zina when a non
Muslim, does not entail the prescribed punishment.
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(d) He should be free; accusing a slave or a slagal, or a
free person that las committed zina when a slave, does n
call for the prescribed punishment, for the helplessness ar
weakness of the slave can hindénm from safeguarding his
honor and chastity. The Quiman itself has considered the
state of slavery as excluded from the state afisan (moral
fortification). ( Surah An-Nisa, Ayat 25). But Daud Dhahiri
does not concede this argument; he holds that thgazif of
the slave or slavegirl also deserves the prescribe:
punishment of qazf

(e) He should possess a pure and blameless character,
he himself should be free fromzina proper and everything
resembling therewith, This means that he should neithe
have been held guilty ofzina in the past, nor should have
had sexual intercourse in an illegal marriage, nor with @
slave girl who was not clearly in his possession legally, n
with a woman whom he mistook for his wife. His day to da
life should be such that nobody could accuse him
immorality, nor he should have been held guilty of lesse
crimes than zina before. In all such cases the moral purit
of the person falls into disrepute, and the accuser of such
person cannot deserve the prescribed punishment of ¢
stripes. So much so that if the guilt ofzina against an
accused person is prove on the basis of evidence jus
before the enforcement of the prescribed punishment on ¢
accuser, the latter will be forgiven; because the former is n
longer chaste and morally pure.

Though the prescribed punishment cannot be enforced i
any of these five casedt does not, however, mean that
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person who accuses an insane person or a minor or a nc
Muslim, or a slave, or an unchaste person of zina withot
proof, does not even deserve a discretionary punishment.

Now let us consider the conditions which must be found |
the act of gazf itself An accusation will be considered a
gazf, if either an accuser accuses a person of such a sex
act which, if proved to be correct by necessary evidenc
would make the accused liable to the prescribe
punishment, or the accuser holds the accused as

llegitimate birth. But in either case the accusation must b
unambiguous and in clear terms Vague references ir
which the accusation ofzina or illegitimacy depends upon
the accuseds intention, are not reliable. For instance, using
words like adulterer, sinner, wicked, immoral, etc. for a
man, and prostitute, harlot, whore, etc. for a woman is onl
a reference and notgazf Similarly, words which are used
as an abuse like bastard, etc. cannot be regarded gazf
There is, however, a difference of opinion among the jurist
whether an allusion is alsogazfor not. According to Imam
Malik, if the allusion is clear and is meant to charge the
addressee ofina or hold him as of illegitimate birth, it will

be gazf and the gazif will be liable to the prescribed
punishment. But Imam Abu Hanifah and his companions
and Imam Shafa, Sufyan Thauri, Ibn Shubrumah, and
Hasan bin Saleh hold the view that an allusion is in an
way ambiguous and doubtful, and wherever there is doub
prescribed punishment cannot be awarded. Imam Ahma
and Ishaq bin Rahaviyah maintain that if an allusion is
made Iin the heat of a quarrel or fight, it isgazf, but if in
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sport and fun, it is not. Umar and Ali, from among the
Caliphs, awarded the prescribed punishment in cases
allusion. In the time of Umar, one of the two men, who wer:
Involved in a brawl, said to the other: Neither was my
father an adulterer nor was my mother an adulteressThe
case was brought before Umar. He asked those prese
there what they understood by the remark. Some said the
the man had onlypraised his parents and had noimputed
anything to the other mans parents. Others objected to thi
use of the words and said that by these he had cleal
alluded that the other marnts parents were adulterous
Umar concurred with the latter and awarded the
prescribed punishment. (AlJassas, vol. I, p. 330).

There is also a difference of opinion as to whether accusil
somebody of sodomy iggazf or not. Imam Abu Hanifah
does not regard it gazf but Imam Abu Yusuf, Imam
Muhammad; Imam Malik and Imam Shafai hold it as gazf
and recommend the prescribed punishment for it.

(5) There is a difference of opinion among the jurists as 1
whether gazfis a cognizable offence or not. Ibn Abi Laile
says that this is the right of Allah; therefore, thegazif will
be awarded the prescribed punishment whethemaqgzuf
(the accused) demands it or not. Imam Abu Hanifah an
his companions hold that it is certainly a right of Allah in sc
far as the enforcement of the prescribed punishment on tr
establishment of the offence is concerned, but in so far
the trial of the accuser under the law is concerned,
depends on the demand of the accused, and in this respec
IS the right of man. The sane is the opinion of Imam Shafai
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and Imam Auzal. According to Imam Malik, if the offense
of gazfis committed in the presence of the ruler, it is
cognizable offense, otherwise legal action against t
accuser will depend on the demand of the accused

(6) Qazf is not a compoundable offense. If the accused d¢
not bring the case to the court, it will be a different thing;
but when the case is brought to the court, the accuser w
be pressed to prove his accusation, and if he fails to pro
it, he will be awarded the prescribed punishment. Th
court then cannot pardon him nor the accused himself, nc
the matter can be settled by making monetan
compensation, nor the accuser can escape punishment
offering repentance or apology. The Prophet(peace be
upon him) has instructed: Forgive among yourselve:
offenses that deserve the prescribed punishment, but wh
a case is brought before me, the pushment will become
obligatory.

(7) According to the Hanafis, the demand for the
prescribed punishment ofgazf call either be made by the
accused, or, If the accused is not there, by the one wh(
lineage suffers the stigma, e.g., the father, mother, childre
and the childrenGs children. But according to Imam Malik
and Imam Shafi, this right is inherited. If the accused dies
each one of his legal heirs can make the demand for t
prescribed punishment. It is, lowever, strange that Imam
Shafa excludes the husband and the wife from this right ol
the ground that their marriage bond breaks with death,
and the accusation against one spouse does not affect
lineage of the other. The fact is that both these argumen
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are weak. When it is conceded that the right to demand th
prescribed punishment for gazf is inheritable, it will be
against the Quman to exclude the husband and the wif
from the exercise of this right on the ground that their
marriage bond breaks with death, because the Quan itself
has declared each of them as an heir on the death of t
other. As for the argument that the accusation against or
does not affect the lineage of the other, it may be correct
the case of the husband but it is absolutely wrong in tr
case of the wife; the man whose wife is accusedzmha has
the lineage of his children automatically rendered doubtful
Moreover, it is not correct to think that the punishment for
gazf has been prescribed only to protect the lineage of tf
people; honour along with lineage is equally important
Thus, it is no less damaging for a gentleman or a lady thi
his wife or her husband is accused dfina. Therefore, if the
right to demand the prescribed punishment for gazf be
Inheritable there is no reason why the husband and the wif
should be debarred from exercising that right.

(8) After it has been established that a person he
committed gazf, the only thing that can save him from the
prescribed punishment is that he should produce fou
witnesses who should give evidence in the court that th
have seen the accused committirgna practically with such
and such a man or woman. According to the Hanafis, a
the four witnesses should appear at one and the same il
In the court and they should give evidence all together. F«
If they appear one after the other, each one of them w
become agazf and will need four witnesses to support him

b3 3 5 56 3 50 56 0 5 b 0 06 3 b o 0f 3 3 b 0 3 b ob 0 36 b 3 0b b b 3 0 b b 3 0 0 08 b b b 56 06 06 06 38 3 b 3 0 5b 06 0b o8 3 b b 0b b 0 0 3

Y Y P Y Y P 9 e Y Y i e s e e e Y o P e e o A e e o P e e e e v e e s i s e e e sl i o A vl o A e e



Y Y Y Y Y e e e e e e e e e e e e e o o o o o o o e e e e e e e e e e e e e e e e e e e e e e e e o

X X X X o X 2 X 2 X X 20 X 2 X X Yo X 5 X 2 Yo X 5 X 2 X X e X 2 X 2 X X 50 X 2 0 X0 2 0 X0 26 50 X 5 2 X 2 5 X0 X0 5 X X0 5 X0 X0 00 X X0 0

But this is a weak argument. The correct positions the one
adopted by Imam Shafai andUthman al-Bani, that it is
Immaterial whether the witnesses appear all together c
come one after the other; it is rather better that as in othe
cases the witnesses should come one after the other and ¢
evidence. The Hanafis hold that it is not necessary that tf
witnesses should be righteous; even if thgazif produces
four immoral persons as witnesses, he will escape t
prescribed punishment of gazf and the accused also th
prescribed punishment ofzina, because the witnesses a
not righteous. However, if theqazif produces witnesses wh
are unbelieving, or blind, or slave, or those alread
convicted ofgazf he will not escape the punishment. Imar
Shafai holds that if the gzif produces withesses who &
iImmoral, he and his witnessesll will become liable to the
prescribed punishment, and the same is the opinion
Imam Malik. But the view of the Hanafis in this matter
appears to be nearer the truth. According to them, if the
witnesses are righteous, theazif will be acquitted of the
charge of gazf and the crime of zina will become
established against the accused. But if the witnesses are
righteous, theq a z icrimé ef gazf the ma q z wrime sf
zina and the evidence of the witnesses will all star
doubtful, and none will be held liable to punishment or
account of the element of doubit.

(9) The Quran has given threecommandments in respect o
the person who fails to produce proper evidence which ce
cause his acquittal of the crime ofjazf

(a) He should be awarded 80 stripes

b3 3 5 56 3 50 56 0 5 b 0 06 3 b o 0f 3 3 b 0 3 b ob 0 36 b 3 0b b b 3 0 b b 3 0 0 08 b b b 56 06 06 06 38 3 b 3 0 5b 06 0b o8 3 b b 0b b 0 0 3

Y Y P Y Y P 9 e Y Y i e s e e e Y o P e e o A e e o P e e e e v e e s i s e e e sl i o A vl o A e e



Y Y Y Y Y e e e e e e e e e e e e e o o o o o o o e e e e e e e e e e e e e e e e e e e e e e e e o

X X X X o X 2 X 2 X X 20 X 2 X X Yo X 5 X 2 Yo X 5 X 2 X X e X 2 X 2 X X 50 X 2 0 X0 2 0 X0 26 50 X 5 2 X 2 5 X0 X0 5 X X0 5 X0 X0 00 X X0 0

(b) His evidence should not be accepted in future

(c) He himself is a tansgressor. After this the Quian says:
Except those who repent of it and mend their ways; kah is
Forgiving and Merciful.

The guestion arises: To which of these threeommands is
the forgiveness due to repentance and reformation
mentioned in the verse related? The jurists agree that it |
not related to the first command. That Is, repentance wil
not render the punishment null and void, and the criminal
will be given flogging in any case. The jurists also agre
that the forgiveness is related to the thirdcommand, which
means that after repentance and reformation the crimina
will no longer be a sinrer and Allah will forgive him. Here
the difference of opinion isonly in this matter whether the
criminal becomes a sinner due to the crime afazfitself, or
after his conwvction by the court. Imam Shafa and Laith
bin Saad hold that he becomes a sinner due to the crime
gazf itself, and therefore, they reject his evidenc
thenceforth. On the contrary, Imam Abu Hanifah, his
companions and Imam Malik maintain that he becomes
sinner after the enforcement of the sentence; therefore, ti
the enforcement of the sentence his evidence will
acceptable. But the truth is that in the sight of Allah the
criminal becomes a sinner as a result of the crime afazf
itself, but for the people his being a sinner depends on f
conviction by the court and the enfocement of the
punishment on him Now as far as the secondommand,
viz. N"The evidence ofgazif should not be accepted in future
IS concerned, there has been a great difference of opini
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among the jurists as to whether the sdanence ne x
wh o r eiprelatédddo this or not. One group says tha
this sentence Is related only to the lastommand. That is, a
personwho repents and mends his waywill no longer be a
sinner in the sight of Allah and the common Muslims, bu
the first two commands will remain effective, i.e. the
sentence will be enforced on him and his evidence w
never be accepted in future. To this group belong eminel
jurists like Qazi Shuraih, Said bin Musayyab, Said bin
Jubair, Hasan Basri, Ibrahim Nakhai Ibn Sirin, Makhul,

Abdur Rahman bin Zaid, Abu Hanifah, Abu Yusuf, Zufar,
Muhammad, Sufyan Thauri, and Hasan bin Saleh. The
other group says that the clauséexcept those who repent
IS not related to the first command but is related to the
other two. That Is, after repentance, not only will the
evidence of the offender who has been punished fgazfbe
acceptable, but he wil also not be regarded as a sinne
This group compises jurists of the status of Ata, Taus
Mujahid, Shabi, Qaam bin Muhammad, Salim, Zuhri,

Ikrimah, Umar bin Abdul Aziz, Ibn Abi Nujaih, Sideman
bin Yasar, Masruqg, Zahhak, Malik bin Anas, Uthman al-
Batti, Laith bin Saad, Shafi, Ahmad bin Hanbal and Ibn
Jarir Tabari. Among other arguments, these scholars cit
the verdict of Umar which he gaven the case of Mughirah
bin Shubah. For, according to some traditions, after
enforcing the punishment,Umar said to Abu Bakrah and
his two companions:If you repent (or confess your lie), |
shall accept your ewdence in future, otherwise not.His
companions confessed but not Abu Bakrah. On the face
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It, It appears to be a strong argument. But from the detail
given above of Mughirah bin Shipah's case, it woulc
become obvious that it is not correct to cite this precedel
In support of this view. For in that case, there was complef
unanimity as far as the act (of sexual intercourse) we
concerned and Mughirah bin Shudbah himself did not deny
it. The point of dispute was the identity of the woman
Mughirah said that she was his own wife, whom th
accusers had mistaken for Umm Jamil. Then it had als
been established that the wife of Mughirah and Umm Jam
resembled with each other to a degree that from th
distance and in the kind of light that they were seen, th
former could be mistaken for the latter. But the
circumstantial evidence was wholil in favour of Mughirah
bin Shubah, and a witness of the case also had admitt
that the woman was not clearly visible. That is why Uma
decided the cas in favour of Mughirah bin Shubah, and
after punishing Abu Bakrah, said the words as mentione
In the abovequoted traditions. This clearly shows tha the
real intention of Umar was to impress on the accusers th:
they should confess that they had given way to undt
suspicion and that they should repent of accusing people ¢
the basis of such suspicions in future, otherwise the
evidence would never be accepted. From this it cannot |
concluded that in the eyes ofJmar the evidence of a persol
whose falsehood had been established, could becc
acceptable just after he had repented. The truth is that il
this matter the view of the former group is stronger None
except Allah can know whether a person has repente
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sincerely or not. If a person repents before us, we may n
consider him as a transgressor afterwards, but once h
falsehood has been established, we cannot afford to tru
him in future simply because he has uttered repentanc
Moreover, the words in the text themselves indicate tha
Nexcept those who repemt | S rel at ehdy
themselves are transgressocs The reason is that the first
two t hi ngs, | flog thdmewitls eeghty tripes,
and never accept their evidence afterwards have beer
given in the imperative form, while the third thing fthey
themselves are transgressoecsis a predicate. Then the
c | a uexcept those who repent just after the predicate
itself indicates that the exception relates to the predical
and not to the two imperative sentences. Nevertheless, if
IS conceded that the exception is not confined to the le
sentence, one does not understand why it should be made
apply to finever accept their evidence only and not
extended toiiflog them with eighty stripe% also.

(10) A question may be asked: Why shuld not the
exception 1 n 0exc dgpnadetappbcabk
to the first command also? Qazf after all is a sort of
defamation. Why should not a person who confesses |
guilt, apologizes and repents, be let gfivhen Allah Himself
s a Yy sxcept those who repent and trend their ways, Allal
Is Forgiving and Merciful.0 It will be strange that Allah
forgives while the people do not forgive. The answer is thi
the act of taubah (repentance) is not merely uttering the
word taubah with the tongue; it rather implies having a
feeling of regrets, a resolve to reform and an inclination t
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do right; and this can only be known to Allah whether &
person has repented sincerely or not. That is why c
repentance worldly punishments are not forgiven but only
punishments of the Hereafter; and that is why, Allah des
not say that if the offenders repent, tha they be forgiven,
but says: nFor those who repent, Allah is Forgiving anc
Merciful. o If the worldly punishments are also excused o
repentance, there will be no offender who will not offe
repentance in order to escape his sentence.

(11) Another side of the question is that if a person cann
produce witnesses in support of his accusation, it may n
necessarily mean that he is a liar. Is it not possible that I
be true In his accusation, yet he may fail to produc
evidence? Then, how is it that he should be condemned a
sinner on account of his failure to produce witnesses n
only by the people but alsoby Allah? The answer is that
even if a person is an eywitness to the immorality
committed by another person, he will be considered as
sinner for publicizing the act and accusing the offende
without necessary evidence. Théeivine law does not wan:
that if a person gets polluted in filth in a private place, the
other person should sart spreading the filth in the whole
society. If he has any knowledge of the presence of the fili
there are two ways open for him: either he should let |
remain where it is, or he should produce a proof of it
existence, so that the officials of the Islamic State shou
cleanse it. There is no third way for him. If he publicizes it
he will be committing the crime of spreading the filth
everywhere; and if he brings the matter to the notice of th
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officials without satisfactory evidence, they will not be abl:
to deal with it effectively. The result will be that the failure
of the case will become a means of spreading the filth ai
encouraging the wicked element of society. Therefore, tt
one who commits qazf without necessary proof anc
evidencewill in any case be a sinner even if he deu e in his
accusation.

(12) The Hanafi jurists hold that the gazif should be given &
lighter punishment than the one who is convicted ofina.
That iIs, he should be given eighty stripes but floggin
should be less intense, the reason being that his being a |
IS not certain in the offense for which he is being punished
(13) Majority of the jurists including the Hanafis are of the
view that only one punishment will be enforced on thegazif
no matter how often he repeats the accusation before
during the enforcement of the punishment. If after the
punishment the qazif goes on repeating the sam
accusation, the punishment which he has already be
awarded, will suffice. However, if after the enforcement o
the prescribed punishment, he brings another charge ¢
zina against the accused, he will be tried again for the ne
charge of gazf. Abu Bakrah after getting the punishment ir
the case gainst Mughirah bin Shubah, went on repeating
openly that he bore witness that Mughirah had committec
zina. Umar wanted to try him again, but as he wa:
repeating the same accusationAli expressed the opinior
that he could not be tried agasn and Umar conceded Iit.
After this the jurists became almost unanimous that ajazif
who has received the prescribed punishment for a crime

b3 3 5 56 3 50 56 0 5 b 0 06 3 b o 0f 3 3 b 0 3 b ob 0 36 b 3 0b b b 3 0 b b 3 0 0 08 b b b 56 06 06 06 38 3 b 3 0 5b 06 0b o8 3 b b 0b b 0 0 3

Y Y P Y Y P 9 e Y Y i e s e e e Y o P e e o A e e o P e e e e v e e s i s e e e sl i o A vl o A e e



Fr v e e e A e e e e o o o e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e o e e o

cannot be tried again unless he commits a fresh crime «
gazf

(14) There is a difference among the jurists with regard tt
gazfagainst agroup. According to the Hanafis, if a person
accuses a number of persons in one word or in more worst
separately, he will be awarded only one prescribe
punishment unless, of course, lie commits &esh crime of
gazf after the enforcement of the first punishment. The
words of the verseiThose who accuse chaste womal
Indicate that the accuser of one person or more persoi
deserves only one punishment. Moreover, there can be
zina for which at least two persons cannot be accused, b
In spite of that the law-giver has prescribed only one
punishment and not two, one for accusing the woman ar
the other for accusing the ma. Contrary to this, Imam
Shafa holds that the person who accuses a group

persons, whether in one word or in more words separatel
will be awarded as many punishments as the number of tf
persons accused, one for eA. The same is the opinion c
Uthman al-Batti. However, the ruling of lon Abi Laila, to
which Shabi and Auza also subscribe, Is that the one wh
accuses a group of persons dfina in one word, deserve:
one punishment, and the one who accuses them separat
In separate wods, deserves separate punishments, one |
each.

5. Except those who repent

after that and mend them g\%m WW
selves,then indeed, Allah Is WW
Oft Forgiving, Merciful.
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6. And those who accuse
their wives and there are no
witnesses for them, except
themselves, then the
testimony of eachoneof them
Is four testimonies,swearing
by Allah, that indeed he is
surely of the truthful.

7. And the fifth time that the
curse of Allah be on him if
heis of the liars.

8. And it shall avert from
her the punishmentthat she
bearswitnessfour testimonies
swearingby Allah that indeed
heis surely of the liars.

if heis of the truthful. ™

9. And the fifth time that the | ¢ Al A m
wrath of Allah be upon her MM% _ IR
o PRy

*7 These verses wererevealed some time after the
preceding verses. The law of qazf prescribed the
punishment for the person who accused the other man «
woman of zina, and did not produce witnesses to prove hi
charge, but the question naturally arose, what should
man do if he finds his own wife involved irzina? If he kills
her, he will be guilty of murder and punishable If he goes
to get witnesses, the offender might escapl he tries to
ignore the matter, he cannot do so for long. He can,
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course, divorce the woman, but in this case there will be r
moral or physical punishment either for the woman or her
seducer And if the illicit intercourse results in pregnancy,
he will have to suffer the burden of bringing up anothel
persons child. Initially this question was raised by Sad
bin Ubadah as ahypothetical case, who said that if h
happened to see such a thing in his own house, he would
go in search of witnesses, but would settle the matter the
and then with the sword. (Bukhari, Muslim). But soon
afterwards actual cases were brought before the Prophi
(peace be upon him) by the husbands who were
eyewitnesses of this thing. According to traditions relate
by Abdullah bin Masud and Ibn Umar, an Ansar Muslim
(probably Uwaimir Ajlani) came to the Prophet (peace be
upon him) and said O Messenger of Allah, if a person find:
another man with his wife, and utters an accusation, yo
will enforce the prescribed punishment of gazbn him; if he
commits murder, you will have him killed; if he keeps
quiet, he will remain involved in anguish; then, what should
he do?At this the Prophet (peace be upon himprayed: O
Allah, give a solution of this problem. (Muslim, Bukhari,
Abu Daud, Ahmad, Nasai). Ibn Abbas has reported that
Hilal bin Umayyah presented the case of his wife whom
had himself withessed involved in the act of sin. Th
Prophet (peace be upon him)said: Bring your proof,
otherwise you will have the prescribed punishment of ga:
Inflicted on you. At this a panic spread among the
companions, and Hila said: | swear by Allah Who has sen
you as a Prophet that | am speaking the truthl have seen i
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with my eyes and heard it with my ears| am sure Allah
will send down a command, which will protect my back
(from the punishment). So, this verse was reveale
(Bukhari, Ahmad, Abu Daud). The legal procedure whicl
has been laid down in this verses termed as thdaw of lian.
The detalls of the cases which the Prophd&peace be upor
him) judged in accordance with thelaw of lian are found in
the books of Hadith and these form the source and basis
this law.

According to the details of Hilai bin Umayyalts case a
reported in sihah-sitta, Musnad Ahmad and Tafsir lbn
Jarir, on the authority of Ibn Abbas and Anas bin Malik,
both Hilai and his wife were presented before the Prophe
(peace be upon him)who first of all apprised them of the
divine law, and then said:You should note it well that the
punishment of the Hereafter is much severer tha the
punishment of this world. Hilai submitted that his charge
was absolutely correct. The woman denied it. The Proph
(peace be upon him) then saidLet us proceed according tc
the law of lian. So, Hilai stood up first and svore oaths
according to the Quranic command. The Prophet(peace be
upon him) went on reminding them again and againAllah
knows that one of you is certainly a liar then, will one of
you repent? Before Hilaiswore for the fifth time, the people
who were present there, said to him Fear God, the
punishment of the world is lighter than of the Hereafter.
The fifth oath will make the punishment obligatory on you.
But Hilai said that God Who had protected his back (fron
punishment) in this world, will also spare him in the
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Hereafter. After this he swore the fifth oath, too. Then the
woman began to swear oaths. Before she swore the fi
oath, she vas also stopped and counseledear God, the
worldly punishment is easier to bear than the punishmen
of the Hereafter. This last oath will make the divine
punishment obligatory on you. Hearing this the woman
hesitated a little. The people thought that she was going
make the confessionBut instead of that she said:l do not
want to put my clan to disgrace for ever,and swore for the
fith time, too. At this the Prophet ordered separation
between them and ruled that her child after birth would be
attributed to her and not to the man; that nobody after that
would blame her or her child; that anybody who accuse
either of them would incur the punishment of gazf and tha
she had no right left to claim maintenance, etc. from Hila
during her legal waiting period, because she was beil
separated neither on account of divorce nor due to th
husbands death. Then the Prophet(peace be upon him
asked the people to see whether the child on birttooks
after Hilai or the man who was being accused in connectic
with the woman. After delivery when it was seen that th
child looked after the other man, the Prophet(peace be
upon him) said: If there had been no swearing of the oath
(or if Allah & Book had not settled the matter before this),
would have dealtwith this woman most severely.

The detalls of the case of UwaimiAjlani have been ated in
Bukhari, Muslim, Abu Daud, Nasa, Ibn Majah and
Musnad Ahmad, on the authority of Sahl bin Sad Saidi
and Ibn Umar (may Allah be pleased with hem both).
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According to these, Uwaimir and his wife were both
summoned to the Prophels Mosque. Before proceedin
against them in accordance with thelaw of lian, the
Prophet (peace be upon him)wvarned them thrice, saying:
Allah knows well that one of you is a liar then, will one of
you repent? When neither repented, they were told tc
exercise lian. After that Uwaimir said: O Messenger o
Allah, now If | keep this woman, | would be a liarand then
he divorced her thrice there and then even without th
Prophet&s (peace be upon him)permission to do so.
According to Sahl bin Saad, the Prophet geace be upor
him) enforced the divorce to separate them, and saic
There shall be separation between the husband and tl
wife iIf they exerciselian. This became established as
Sunnah that the couple who swore against each oth
would sepaate never to marry again. Ibn Umar only says
this that the Prophet (peace be upon him)enforced
separation between them. Sahl bin Sal, however, adds
that the woman was pregnant andJwaimir said that it was
not due to his seed; so the child was attributed to tr
mother. The practice that thus became established was th
such a child would inherit the mother and the mother him.
Apart from these two cases, we find several other tradition
also in the books of Hadith, which may or may not b
related to these cases, but some of these traditions ment
other cases as well, which provide important components
the law of lian.

Ion Umar has reported traditions according to which the
Prophet (peace be upon him)rdered separation betweer
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the spouses aftetian and ruled that in case of pregnanc
the child would be attributed to the mother (shah Sitta,
Ahmad). According to another tradition of lIobn Umar, the
Prophet (peace be upon him)said to a man and womar
after lian: Now your affair is with Allah, in any case one o
you is a liar. Then he said to the manNow she is not yours
you have no right on her, nor can you trat her vindictively
In any way. The man requestedo have my dowry returned.
The Prophet (peace be upon himksaid: You have no right
to have the dowry back. If you are true in your accusation
the dowry is the price of the pleasure you had from he
when she was lawful to you; and if your accusation is fals
the dowry has receded farther awg from you than it is
from her. (Bukhari, Muslim, Abu Da ud).

Daraqutni has quoted Ali bin Abi Talib and Ibn Masud
(may Allah be pleased with them both) as saying:The
Sunnah that has become established is that the spouses v
have exercisedian against each othercan never reunite in
marriage. Again Daraqutni has quotedAbdullah bin Abbas
as saying The Prophet (peace be upon him)himself has
ruled that the two can never reunite in wedlock.

Qabisah bin Zuaib has reported that a man in the time o
Umar alleged that his wife was pregnant by illicit
Intercourse, then admitted that it was by his own seed, bt
after delivery again denied that the child was his. Thease
was brought to the court of Umar, who enforced the
prescribed punishment ofgazfon the man and ruled that
the child would be attributed to him. (Daraqutni, Baihaqi).
Ion Abbas has reported that a man came to the Prophe
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(peace be upon him)and said | have a wife for whom |
have great love; but her weakness is that she does not mi
If the other man touches her. (By this he might have meai
zina or a lesser moral evil). The Prophet (peace be upor
him) replied: You may divorce her. The man said But |

cannot live without her. Thereupon the Prophet(peace be
upon him) said: Then you should pull on with her. The
Prophet (peace be upon himdid not ask the man for any
explanation, nor took his complaint as an accusation ¢
zina, nor applied the law of lian. (Nas8§.

Abu Hurairah has narrated the case of a beduin who cam
to the Prophet (peace be upon himjand said that his wife
had given birth to a dark-coloured son and he was doubtfL
that it was his. (That is, the childs color had caused hin
the suspicion, otherwise there was no ground with him t
accuse her ofzina). The Prophet(peace be upon him) aske
him: Do you have any camels?The man replied in the
affirmative. The Prophet (peace be upon him) then aske(
What is their color? He said they were red. The Prophe
(peace be upon him)said: Is any of them grey also?He
said: Yes,some are gray alsoThe Prophet (peace be upor
him) asked What caused that color? He saidMight be due
to some ancestor of theirs.The Prophet (peace be upor
him) replied: The same might be the cause for your chifis
color. And he did not allow him to doubt and deny the
childéGs fatherhood.(Bukhari, Muslim, Ahmad, Abu Daud).

According to another tradition of Abu Hurairah,

explaining the verse oflian the Prophet (peace be upor
him) said: The woman who brings a child into a family
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which does not actually belong to it (i.e. marries a man «
the family with illicit pregnancy), has no relation with
Allah. Allah will never admit her into Paradise. Similarly,
the man who denies the fatherhood of his child, whereas tl
child looks up towards him, will never see Allah on the Da
of Judgment, and Allah will put him to disgrace in front of
all mankind. (Abu Daud, Nasa, Darimi).

Thus, the verse of lan, the traditions of the Prophet(peace
be upon him), the precedents and the gneral principles of
the Shariah together form the basis of théaw of lian, which
the jurists have formulated a complete code with th
following main clauses

(1) There is a difference of opinion about the man who se
his wife involved in zina with another man and kills him
Instead of having recourse to &n. One group holds that he
will be put to death because he had no right to take the la
In his own hand and enforce the punishment. The othe
group says that he will not be put to death nor will he b
held accountable for his act in any way provided that it i
confirmed that he killed the man (adulterer) on account o
zina and nothing else. Imam Ahmad and Ishaqg bir
Rahaviyah maintain that the man will have to produce twc
witnesses to confirm that he killed the adulterer only or
account ofzina. Ibn al-Qasim and Ibn Habib, from among
the Malikis, attach an additional condition that the
murdered person should be a married man; otherwise th
murderer will be made subject to the law of retaliation for
killing an unmarried adulterer. But the majority of jurists
are of the opinion that the man will be exonerated fron
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retaliation only when he produces four withesses 't
establishzina, or if the murdered person himself confesse
before death that he committedzina with the wife of the
murderer, and if it is also confirmed that the murdered
person was a married man. (Nail alAutar, vol. IV, p. 228).
(2) Thelaw of lian cannot be applied mutually at home, bu
In a court of law in front of the judge.

(3) Exercise of lan is not the sole right of the man; the
woman also has a right to demand it in a court of law if he
husband accuses her ofina, or denies fatherhood of hel
child.

(4) There is a difference of opinion among thgurists as to
whether lian can be resorted to between any husband at
his wife, or whether they have to satisfy certain conditions
Imam Shafal holds that only that husband whose oath |
legally reliable and who can exercise the right of divorce
can swear the oaths of lan. In other words, sanity and
maturity according to him, are the sufficient conditions
which entitle a husband to exercise an no matter whether
the spouses are Muslim or notMuslim, slave or free, and
whether their evidence is acceptable or not, and wheth
the Muslim husband has a Muslim or a zimmi wife. Imarr
Malik and Imam Ahmad have also given almost the sam
opinion. But the Hanafis maintain that lian can be
exercised only by free Muslim spouses, who should not ha
been convicted ofgazfpreviously. If both husband and wife
are non Muslim, or slaves, or convicted ofjazf previously,
they cannot exercise An against each other. Furthemore,
If the woman was ever found guilty of an illicit or doubtful
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relationship with another man, exercise of lan will not be
valid. The Hanafis have imposed these conditions, becat
according to them, there isno other difference between An
and gazf than this: the other man commits gazf, he is give
the prescribed punishment, but if the husband himsel
commits it, he can escapehe punishment by exercising
lian. In all other respects, lan and qazf are identical.
Moreover, since accordingto the Hanafis, the oaths of &an
are in the nature of evidence, they do not concede this rig
to a person who is not legally fit to give evidence. But tf
truth is that in this matter the position of the Hanafis is
weak, and the opinion of Imam Shafai is correct, becaus
the Quran has not made the accusation of the wife
component part of the verse of gazf, but has prescribed
separate law for it. Therefore, it cannot be linked with the
law of gazf and treated under the conditions prescribed fo
gazf. Then, the wording of the verse of lan is different
from the wording of the verse of gazf and the two lay dow
separate injunctons. Therefore, the law of lan should ke
derived from the verse of lan and not from the verse o
gazf. For instance, according to the verse of qazf, tt
person who accuses chaste women (muhsanat) pina,
deserves to be poished. But in the verse of ln, there is no
condition of the chastity of the wife. A woman might hawt
committed sins in life, but if she repents later on ani
marries somebody, the husband is noauthorised by the
verse of lan to accuse her unjustly whenever he likes, ar
to deny fatherhood of her children simply because she he
once lived in sin. The other equally important reason is the
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there is a world of difference between accusing a wife ar
accusing the other woman. The law cannot treat the tw
alike. A man has nothing to do with the other woman. He i
neither attached toher emotionally, nor his honor, nor his
family relations and rights are at stake nor his lineage. The
only meaningful interest he can have in the womas
character can be his desire to see a morally pure and cle
society. Contrary to this, his relationship with his wife is
deep and of varied nature. She is the custodian of the puri
of his race, of his property and his house; she is his li
partner, sharer of his secrets, and with her he is attached |
most delicate and deep feelings. If she is morally corrupt,
will deal a serious blow to his hong his interests and his
progeny. These two things, therefore, cannot be consider
alike, and the law cannot treat them as equal to each othe
Is an evil affair of the wife of a zimmi, or a slave, or ¢
convicted husband in any way different, or less serious,

consequences than that of the wife of a free, mature ai
sound Muslim? If the husband himself sees his wil
Involved in zina with another person, or has reasons t
believe that his wife is pregnant by lillicit intercourse, how
can he be denied the right of lan? And if he is denied this
right, what else is there in our law which can help him ou
of his awkward situation? The intention of the Quran
seems to be to open a way out of a difficult situation fc
married couples in which a husband may find himsel
placed due to the wifé immorality or illicit pregnancy, or

a wife due to the husbands false accusation or unjustifiec
denial of the fatherhood of her child. This is no
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particularly the need of the free and sound Muslims alone
there is in fact nothing in the Qumanic text which may
confine it to them only. As for the argument that the Quman
has described the oath of lian as evidence (shahadat), ar
therefore the conditions of evidence will apply here, th
logical implication would be that in case a righteous an
just husband whose evidence is acceptable, takes
necessary oaths, and the wife declines to take the oaths,
would have to be stoned to death, because her immorali
would thus become established. But it is strange that in th
case the Hanafis do not recommend stoning. This is a cle
proof of the fact that they too do not regard the oaths a
exactly identical with evidence. e truth is that though the
Quran describes the oaths of &n as evidence, it does n¢
regard them as evidence in the technical sense, otherwist
would have required the woman to swear eight oaths ar
not four.

(5) Lian is not necessitated by an allusion or expression
doubt or suspicion, but only when the husband accuses
wife clearly of zina, or denies in plain words that the child
IS his. Imam Malik and Laith bin Saad impose an
additional condition that the husband while exercising lan
must say that he has himself seen his wife involved mna.
But this is an unnecessary restriction which has no bas
whatever in the Quran and Hadith.

(6) If after accusing his wife, the husband declines to swe
the oaths, the verdict of Imam Abu Hanifah and his
companions is that he will be imprisoned and shall not b
released until he exercisesdn or confesses the falsehood
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his accusation, in which case he will be awarded ti
prescribed punishment of gazf On the contrary, Imam
Malik, Shafai, Hasan bin Saleh and Laith bin Sad express
the opinion that refusal to exercise lan itself amounts to
confessing oné being a liar, which makes the prescribe
punishment of qazf obligatory.

(7) If after the swearing of oaths by the husband, the wif
declines totake the oaths, the Hanafis give the opinion the
she should be imprisoned and should not beeteased until
she exercises déin, or else confesses her guilt of zina. On tl
contrary, the other Imams (as mentioned in clause 6 abov
say that in this case she will be stoned to death. Thé&gase
their argument on t hteshalRavert:
the punishment from her if she swears four times b
Allah,0 Now that she declines to swear the oaths, s
Inevitably deserves the punishment. But the weakness
this argument is that the Quran doesnot specify here the
nature of punishment it simply mentions punishment. If it
IS argued that punishment here means the punishment
zina only, the answer is that for the punishment okina the
Quran has imposed the condition of four withesses in cle
words, and this condition cannot be fulfilled by four oaths
sworn by one person. The husbarm® oaths can suffice fol
him to escape the punishment of gazf and for the wife 1
face the injunction of lian, but they are not enough to prove
the charge of zina against her. The womas refusal to
swear the oaths in sellefense certainly creates a suspon,
and a strong suspicion indeed, but a prescribed punishme
cannot be enforced on the basis of suspicions. This thi
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cannot be considered as analogous with the prescribi
punishment of gazf for the man, because his gazf

established, and that isvhy he is made to exercisedn. But
contrary to this, the woman® guilt of zina is not establishec
unless she herself makes a confession of it or four e
witnesses are produced to prove it.

(8) If the woman s pregnant at the time of lan, according
to Imam Ahmad, lian itself suffices to absolve the husban
from the responsibility for pregnancy whether he has
denied accepting it or not. Imam Shadi, however, says tha
accusation ofzina by the husband and his refusal to accef
responsibility for pregnancy are not one and the sam
thing. Therefore, unless the husband categorically refuse
to accept the responsibility for pregnancy, he will be
considered as responsible for it in spite of the accusation
zina by him, because the womais being adulterous ades
not necessarily mean that her pregnancy is also due xmna.

(9) Imam Malik, Imam Shafai and Imam Ahmad concede
the husbands right to deny responsibility for pregnancy
during pregnancy, and allow him the right of lian on that
basis. But Imam Abu Hanifah says that if the basis for the
mands accusation is nokina, but only this that he has founc
pregnancy in the woman when it could not possiblye due
to him, exercise of lan should be deferred until after
delivery because sometimes symptoms of pregnancy apps
due to some disease and not actual pregnancy.

(10) If a husband denies fatherhood of a chdl there is a
consensus that Bhn becomes necessary There is also
consensus that after he has accepted e child once (whet
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It is In clear words or by implication, e.g. by receiving
congratulatory messages on its birth, orby treating it
lovingly like oneG own child and taking due interest in its
bringing up), he loses his right to deny him later, and if he
does so, he makes himself liable to the prescribi
punishment of gazf. There is, however, a difference «
opinion as to how long the father retains a right to den
fatherhood of the child. According to Imam Malik, if the
husband was present at home while the wife was pregnal
he can deny the responsibility from the time of pregnhanc
till the time of delivery; after that he will have no right.
However, if he was away from home and delivery too
place in his absence, he can deny the chikdfatherhood as
soon as it comes to his knowledge. According to Imam Ak
Hanifah, if he denies within a day or two of the childs
birth, he will be absolved from the responsibility é the
child after exercising lian, but if he denies after a year ol
two, lian will be valid, but he will not be absolved from the
responsibility of the child. According to Imam Abu Yusuf,
the father has the right to deny fatherhood within 40 day:
of the childdb s  bor knawkedge of its birth; after that he
will have no right. But this restriction of 40 days Is
meaningless. The correct view is that of Imam Abu Hanifal
that fathernood can be denied within a day or two of the
childé birth or knowledge of its birth, unless one i
hindered from doing so due to a sound and genuine reasol
(11) If a husband accuses a divorced wife afna, according
to Imam Abu Hanifah, this will be a case of gazf and not ¢
lian. Lian can be resorted to between the spouses a
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cannot be extended to a divorced woman unless it Is
retractable divorce and the accusation is made within th
period of retraction. But Imam Malik holds that this will be
gazf only if it does not involve the question of accepting ¢
denying the responsibility of pregnancy or fatherhood o
the child. If it is not that, the man has the right to exercise
lian even after pronouncing the final divorce, because |
that case he would not be having recours® lian for the
purposes of bringing infamy on the woman but to absolv
himself from the responsibility of the child who, he believes
IS not his. The same almost is the opinion of Imam Sheif
(12) There is a complete consensus of opinion in respect
certain legal implications of lian, but certain others have
been disputed by the jurists. The agreed ones are tl
following.

Neither the woman nor the man is liable to punishment. |
the man denies fatherhood of the child, it will be attributec
to the mother alone; it will neither be attributed to the
father nor will inherit him; the child will inherit the mother
and the mother him. Thereafter nobody will have the right
to call the woman adulterous nor the child illegitimate.
whether the people might becompletely sure of her being
adulterous under the arcumstances at the time of an. Any
person who repeats the old charge against the woman
her child, will make himself liable to the punishment of
gazf. The womargs dowry will remain intact, but she will
not be entitled to claim maintenance, etc. from the mar
and she wll become forbidden to him forever.

There is, however, a difference of opinion in respect of tw
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things.

(a) After lian how will separation be effected between tr
husband and the wife?

(b) Is it possible for them to reunite in marriage after they
havebeen separated on account ofdn?

As regards to the first question, Imam Shahi holds the
opinion that as som as a man has exercised hisaln, the
woman stands automatically separated whether she refut
themand s ¢ h ar gan ormot. Inmm Malik, Laith bin

Saad and Zufar maintain that separation is effected whel
both a man and awoman have exercised their &n one after
the other. Imam Abu Hanifah, Abu Yusuf and Muhammad
hold that separation does not t&ke place automatically after
lian, but it is affected by the judge. If the husbanc
pronounces divorce, it takes effecbtherwise the judge will
announce their separation.

Regarding the second, question, the opinion of Imal
Malik, Abu Yusuf, Zufar, Sufyan Thauri, Ishag bin

Rahaviyah, Shahi, Ahmad bin Hanbal and Hasan bin Zaid
IS that the spouses wh have been separated due to liaare
forbidden to each other forver. Even if they wish tc
remarry, they cannot do so in any case. The same is t
opinion also of Umar, Ali and Abdullah bin Masud.
Contrary to this, Said bin Musayyab, Ibrahim Nakhali,
Shabi, Said bin Jubair, Abu Hanifah and Muhammad (may
Allah be pleased with them all) opine that if the husban
confesses his lie, and he is awarded the prescrib
punishment for gazf, the two can reunite in marriage.
They argue that it is lian which makes them unlawful for
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each other. Aslong as they stand by their lan, they will
remain forbidden for each other, but when the husbanc
confesses his lie rad receives the punishment, &n will
becomenull and void and so will their prohibition to marry
each other again.

10. And if it was not for the
favor of Allah upon you, and
His mercy and that Allah
accepts repentanceis Wise.

11. Indeed, those who
brought forth the slander®
are a group among you. ’
Do not think this an evil for
you. But it is good for you.
10 For every personof them
IS (a punishment) of what he
earned of the sin. And he
who took upon the greater
share thereof among them, aﬁ%ﬁ
L for him is a great
punishment.

*8 This Is an allusion to the slander againsAishah. Allah
has Himself described it agfk (false accusation, calumny
which implies its total refutation.
From here begins the mention of the incident whicl
provided the occasion of this Surafs revelation. We have
reproduced the initial part of it in the introduction as
related by Aishah herself; the rest of it is reproducec
below. She sgs:
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Rumours about this slander went on spreading in the cit
for about a month, which caused great distress and anguis
to the Prophet (peace be upon him) | cried due to
helplessness and my parents were sick with mental agor
At last one day the Prophet(peace be upon him)isited us
and he sat near me, which he had not done since t
slander had stated. Feeling that something decisive we
going to happen that day,Abu Bakr and Umm Ruman
(Aishah@ mother) also sat near us. The Prophdgpeace be
upon him) started the conversation, saying: Ashah, | have
heard this and this about you: if you are innocent, | expec
that Allah will declare your innocence. But ityou you have
committed a sin, you should offer repentance and ask fc
Allah & forgiveness; when a servant (of Allah) confesses |
guilt and repents, Allah forgives him. Hearing these words
tears dried in my eyes. | looked up to my father expectin
that he would reply to the Prophet(peace be upon him)but
he said Daughter, | do not know what | should say.Then |
turned to my mother, but she also did not know what tc
say. At last | said You have all heard something about m
and believed it.Now if | say that | am innocentand Allah is
my witness that | am innocent you will not believe me; and
If | confess something which | never didand Allah knows
that | never did it, you will believe me At that time | tried

to call to memory the name of Prophet Jacob but could nc
recall it. Therefore in view of the predicament that | was
placed in, | said | cannot but repeat the words which the
father of Prophet Joseph had spokentasabrun jamik | will

bear this patiently with good grace. (Surah Yousuf, Ayat
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83). Saying this | lay down and turned to the other side.
was thinking that Allah was aware of my innocence, and H
would certainly reveal the truth, but | could never imagine
that divine revelation would come down in my defens
which the people will read and recite till the Last Day
What | thought probable was that the Prophet(peace be
upon him) would see a dream in which Allah woulc
Indicate my innocence. But in the meantime suddenly, tf
state of receiving revelation appeared on the Prophe
(peace be upon him)when pearklike drops of perspiration
used to gather on his face even in severe winter. We all he
our breath and sat silent. As for me | was fearless, but m
parents seemed to be struck with fear; they did not kno\
what the divine revelation would be. When therevelation
was over, the Prophet(peace be upon him)seemed to be
very pleased. Ovefjoyed with happinessthe first words he
spoke were: Congratulations, Ashah, Allah has sat down
proof of your innocenceand then he recited these ten vers
(11-21). At this my mother said to me: Get up and thank
the Prophet (peace be upon him). said: | shall neither
thank him nor you two, but thank Allah Who has sent
down my absolution. You did not even somuch as
contradict the charge against me. (This is not the
translation of any one tradition, but the substance of man
traditions which are found in the books of Hadith in
connection with the incident d the slander against Hadrat
Aishah).

One subtle point to be understood here is that befor
mentioning the absolition of Aishah, a full section of verse
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has been devoted to theommandments pertaining tozina,
gazf and lian by which Allah means to admonish thatina
IS not a slight matter which may be used as a means
entertaining the people in a gatheang. It is very serious.If

the accuser is right in his accusation he should produc
witnesses, and get a most horrible punishment inflicte
upon the adulterer and the adulteress. If the accuser

false, he deserves to be given 80 stripes, so that nobody r
dare to bring a false charge against the other person. And
the accuser is a husband, he will have to exercifan in a
court of law to settle the matter. So, none who utters suc
an accusation will have peace. The Islamic society whi
has been brought about for the purpose of establishin
goodness and piety in the worlactcan neither toleratezina as
a means of entertainment nor endure loose talk about it ¢
a diversion and amusement.

*9 Only a few persons have been mentioned in tradition
who were speading the rumours. They were/Abdullah bin
Ubayy, Zaid bin Rifaah (who was probably the son o
Rifaah bin Zaid, the Jewish hypocrite), Mistah bin
Uthathah, Hassan bin Thabit, and Hamnah bint Jahsh. The
first two of these were hypocrites, and the other thre
Muslims, who had been involved in the mischief due t
misunderstanding and weakness. Names of the othpeople
who were more or less involved in the mischief have n
been mentioned in the books of Hadith and life of th
Prophet (peace be upon him)

*10 That is, you should not lose heart. Though thi
hypocrites, according to their own presumptions, hav
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made the worst attack on you, it will eventually bring
misfortune on them, and will prove to bea blessing in
disguise for you.

As mentioned in theintroduction above, the hypocrites hac
planned to inflict a defeat on the Muslims on the mora
front, which was their real field of superiority and
responsible for their victory on every other front against
the opponents. But Allah turned this mischief into a mean
of strength for the Muslims. On this occasion, the conduc
and attitude adopted by the Prophet(peace be upon him)
Abu Bakr and his family, and the Muslims at large proved
beyond any doubt that they were the purest people morall\
tolerant and just in nature, noble and forbearing in
character. If the Prophet (peace be upon himhad wished
he could have gaen the people responsible for the attacl
on his honor beheaded immediately. But he bore everythir
with patience for a whole month. And when divine
Injunction came down from Allah, he enforced the
punishment for qazf only on those three Muslims whos
guilt was established, and even spared the hypocrites. Al
Bakrs own relative, whose whole family he had bee
supporting all along, continued heaping disgrace on hir
publicly, but that noble man neither severed his family
relations with him nor stopped monetary help to him anc
his family. None of the wives of the Prophefpeace be upor
him) took the least part in the slander nor even expresse
the slightest approval of it. So much so that Zainab (a wif
of the Prophet), for whose sake her real sister, Hamne
bint Jahsh, was taking part in the slander, did not utter
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anything about her rival (Aishah) except good words
According to Aishah herself: Zainab, among the wives o
the Prophet (peace be upon him)was my strongest rival,
but when in connection with the incident of the slander, th
Prophet (peace be upon himjasked her opinion of me, she
said: O Messenger of Allah, | swear by God that | haw
perceved nothing in her except piety. AshahG own
nobility of character can be judged by this that thougt
Hassan bin Thabit had played a prominent role in the
campaign of slander against her, she continued to treat hii
with due honour and esteem. When the people reminde
her that he was the man who had slandered her, sl
retorted: No, he it was who used to rebut the andislamic
poets on behalf of the Prophet(peace be upon him) ant
Islam. Such was the conduct and attitude of those peog
who were directly affected by the slander. As for the othe
Muslims, their attitude can be judged from one instance
When Abu Ayyub Ansaris wife mentioned before him the
rumours of the slander, he saidMother of Ayyub, if you
had been there in place of Afshah, would you have don
that? She replied By God, | would never have done it.
Ayyub then said Well, Aishah is a much better womar
than you. As for myself if | had been in place of Safwan,
could never have entertained such an evil thought ar
Safwan is a better Muslim thanme. Thus, the result of the
mischief engineered by the hypocrites was contrary to whi
they had planned to achieve, and the Muslims emerged o
of this test morally stronger than before.

Then there was more good to come from this. The incide!
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became the cause of some very important additions to tl
social law and injunctions of Islam. Through these thi
Muslims received such commandments from Allah by
which the Muslim society can be kept clean and protecte
against the creation and propagation of moral evils, and |
at all they arise, they can be corrected promptly.

Furthermore, there was another aspect of goodness in
also. The Muslims came to understand fully that the
Prophet (peace be upon him) had no knowledge of th
unseen. He knew only that which Allah taught him. Besid
that his knowledge was the same as that of a common m:
For one full month he remained in great anxiety with
regard to Aishah. He would sometimes make enquirie
from the maid-servant, sometimes from his other wives
and sometimes from Ali and Usamah. At last when h
spoke toAishah, he spoke only thisif you have committed
the sin, you should offer repentance, and if you ar
Innocent, | expect that Allah will declare your innocence
Had he possessed any knowledge of the unseée, would
not have felt so upsenhor would have made enquiries, no
counselled repentance. However, wherdivine message
revealed the truth, he received that knowledge which h
had not possessed for more than a month. Thus Alle
arranged to safeguard the Muslims, through direci
experience and observation, against exaggerated notions
which people generally get involved in regard to thei
religious leaders on account of excessive blind fait
Perhaps this was the reason why Allah withheldevelation
for a month, for if revelation had been sent down on th
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